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My Lokps, 


(& WE Any Jayes haye been ſpent in 
E maintenance -of the Impeach- 
£2) ment of the Earle of Strafford, by 

PERS the Houſe of (ommons, whereby 
he ſtands charged with High Treaſon : And 
your Lordſhips have heard his Defence with 
Patience, and with as much favour as Iyſtice 
would allow :: We have paſſed through our 
A2 Evadence, 
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Evidence, and the Reſult of all this is, that it 
remaines clearly proved, That the Earle of 
Strafford hath indeavoured by his words, achons, 
and counſels, to ſubvert the Fundamentall Lawes of 
England and Ireland, and to iniroduce an Arbitrary 
and Tyrannicall Government. 


This is the envenomed Arrow for which he 
inquired in the beginning of his Replication 
this day , which hath infected all his Bloud : 
This'is that Intoxicating (up, (to ule his owne 
Metaphor) which hath tainted his Judgement, 
and poiſoned his Heart: From hence was 
infuſed that Specificall Difference which tur- 
ned his Speeches, his Afions , his Conſels into 
Treaſon ; Not Cumulative as he expreſt it, as if 
many Miſdemeanours could make one Treaſon, 
but Formally and Eſſentially. It is the Frnd that 
doth informe Attions, and doth ſpecificatethe 
nature of them, making not onely criminall, 
but even mdifferent words and aftions to be 
Treaſon being done and ſpoken with. a Trea- 
fonable intention. 


That whichis given me in charge, is, to 
ſhew 
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ſhew the quality of the offence, how hamous it. 
is in the nature , how miſchievous in the effect 
of it, which will beſt appeare if it be exami- 
ned by that Law,to which he himlſelfe appea- 
ted, that wiverſall, that ſupreme Law, Salus po- 
pult: This is the Element of all Laws, out of 
which they arederived ; the End of all Laws, 
to which they are deligned, and in which 
they are perfected. How far it ſtands in op- 

ſition to. this Law, I ſhall endeavour to 
ſhew in ſome ( onſiderations which I ſhal pre- 
ſent to your Lordfſhips, all ariſing our ls 
Evidence which hath been epened. 


 Thefirſtis this: Irisan offence compreben- 
ding all other offences ; here you ſhall finde 
ſeverall Treaſons, Murders, Rapines, OppreſStons, 
Perjurics. | 


The Earth hath a Seminarie -vertue, where- 
by ir doth produce all Hearbs, and Plants,and 
other Vegetables : There is in this (7ime, a Se- 
minarie ofall evils hunfull co a State, and if 
you conſider the reaſons of it, jt mult needs be 
ſo: The Law is that which puts a difference 
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berwixt 200d and evil, berwixt juſt and yu 
If you take away the Law, all things will fall 
into a confuſion, every man will become a Law 
to himſelfe, which in the depraved condition of 
hunane nature, mult needs produce many great 
enormities : Luſt will become a Law, and Envie 
will become a Law, (,ovetouſneſſe and Ambiti- 
on will become Lawes ; and what diftates, 
whar deciſions ſuch Laws will produce, may 
calily be diſcerned .in the late Government of 
Ireland: The Law hath a power to prevent, to 
reſtraine,to repaire evils , without this all kind 
_—_—_ and diſtempers will break m upon a 
tate. 
It is the Law that doth intitle the King to the 
Allegeance and ſervice of his people , it intitles the 
ople ro the proteftion and juſtice of the King. 
It is God alone who ſubſiſts by bymſelfe, all other 
things ſubſiſt in a mutuall dependence and relati- 


on. He was a wile man that ſaid, that the * 


King /ubſi/ted by the field thar is tilled : It is the 
labour of the people that ſupports the (rowne 
If you take away the prote&:on of the King the 
vigour and checrfulneſs of Allegeartte will be ta- 
ken away,though the Obligation remaine. ' ' 
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The Law is the Boundarie, the Meaſure be- 
ewixt the Kings Prerogative,and the Peoples Li- 
berty : Whiles thele move in their owne Orbe, 
they are a ſupport and ſecurity to one another ; 
The Prerog.:tive a cover and defence to the Lt- 
berty of the people, and the people by their liberty 
are enabled to be a foundation tothe Preroga- 
tive , but ifcheſe bounds be ſo removed, that 
they enter into conteſtation and conflict, one of 
thele miſchiefes muſt needs enſue : If the Pre- 
rogative of the King overwhelm the liberty of the 

people,it will be turned into Tyrannie , it liberty 
undermme the Prerogative, it will grow into 
Anarchie, 


The Law is the ſafeguard, the cuſtody of all 
private intereſt : Your Honrs,your Lives, your 
Liberties and Eſtates axe all in the keeping of the 
Law ; without this, every man hath a like 
right to any thing and this is the condition into 
which the b4/hþ were brought by the B. of 
Strafford : And the. reaſon which he gave for 
it, hath mqre miſchiefe in it then the thing ir 

e, They were a ( onquered Nation. There can- 


not be a word more pregnant, and fruitfull 
in 


(6). 


in Treaſon, then that word is : There are few 

Nations in the world that have not v5een con- 

quered,; and no doubt bur the ( onqueronr may 

give what Lawes he pleale to thoſe that 

are conquered : But if the ſucceeding Patts and 

Agreements doe not limit and reltraine that 
Right, what people can be ſecure > England 
hach been-conquered, and Wales hath been con- 
quered and by this reaſon will be in little ber- 
rer caſe then Ireland. If the King by the Right of 
a ( onquerour gives Lawes to his People ſhall 
not the people by the ſame reaſon be reſtored 
to the Right of the conquered, to recover theis 
liberty if they can ? What can be more hurtfull, 
more pernicious to both, then ſuch Propoſitions 
as theſe ? And in theſe particulars is determi- 
ned the firſt ( onſtderation. 


The ſecond Conſideration is this : This 4rbi- 
trary power is dangerous to the Kings Perſon, and 
dangerous this Crown : It is apt to. cheriſh Am- 
bition, uſurpation, and oppreſ$on in great men, 
and to beget ſedition and diſcontent 1n the Peo- 
ple; and both thele have beene, and inrea- 
ton mult ever be cauſes of great trouble and 
alte. 
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alteration to Princes and States. 


If the Eiſtories of thoſe Exſterne Countries be 
peruſed, where Princes order their affaires ac- 
cording to the miſchievous principles of the E. of 
Strafford, looſe and abſolved from all Rules of Go- 
vernment, they will be found to be frequent in 
combuſtions tull of Maſſacres and of the tragicall 
ends of Princes. If any man ſhall look into 
our owne Stories, in the times when the Laws 
were moſt neglected, he ſhall ind them full 
of ( ommotions, of Ciyill diſtempers ; whereby the 
Kings that then reigned, were alwayes kept 
in want and diſteſſe , the people conſumed 
with ( ivill wars : and by ſuch wicked counſels 
as thele, ſome of our Princes have beene 
brought ro ſuch milerable ends, as no ho- 
neſt heart can remember without horrour, 
and earneſt Prayer, that ic may never be ſo 
againe. 


Thethird Conſideration is this, The ſubver- 
fron of the Lawes , And this Arbitrary power, as 
it is dangerous to the Kings Perſon and to his 
(rome,ſo is itin other reſpedts very prejudicial! 

B 
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to his Majeſty in his Fonour, Profit, and Great- 
neſſe; and yer thele are the gildings and paintings 
that are put upon ſuch counſels; 'Thele are for 
your Honour, for your ſervice, whereas in 
truth they are contrary to both : Bur if I ſhall 
take off this varniſh, Ihope they ſhall then 
appeare in their owne native deformity , and 
therefore I defireto conſider them by theſe 


Rules. 


It cannotbe for the Honour of a King, that 
his ſacred Authority ſhould be uled in the pra- 
tile of v5uſftice and oppreſSon; that his Name 
ſhould be applyed to : patronize ſuch horrid 
crimes, as have beene repreſented in Evidence 
againſt the Earle of Strafford ; and yet how fre- 
quently, how prelumptuoully his Commands, 
his Letters have been vouched throughout 
the courle of this Defence, your Lordſhips 
have heard. When the Iudges doe juſtice, it 18 
the Kings juſtice, and this is for his honour, be- 
cauſe he is the Fountaine of juſtice ; but when 
they doe imwſtice , the offence is their owne : | 
Bur thoſe Officers and Mimiſters of the King, 
whoare moſt officious in the exerciſe of this 
| Ar- 
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Arbitrarie power, they doe it commonly for 
their advantage ; and when they are queſtio- 
ned torit,then they fly to the Kmes intereſt, to 
his Direftion : And truly my Lords, this is a 
very unequal diſtribution for the King, that 
the diſonour of evill courſes ſhould be caſt up- 
on him, and they to have the advantage. 


The prejudice which ir brings tohim in re- 
gard of his profit, is no letſe apparent : Ir de- 
prives him of the moſt beneficiall, and moſt 
certaine 'Revenuz of his (Towne, that is, the vo- 
luntary aids and ſupplies of his people ; his other 
Revenues, conliſting of goodly Demeanes, and 

reat Manors, have by Grants been alienated 
the Crowne,and are now exceedingly di. 
miniſhed and impaired : Bur this Revenue it can- 
not be ſold, itcannot be burdned with any Pen- 
fions or Annuities, but comes intirely to the 
(rowne. It is now almoſt fifteene years ſince 
his Majeſty had any afliſtance from his people, 
and thele illegall wayes of ſupplying the 
King were never preſt with more violence, 
and art, then they have been in this time; and 
yet I may upon very good grounds affirm, that 
B 2 "-- Mm 
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inthelaſt fafreene years of Queen Elizabeth, 
ſhe received more - the Bounty and Aﬀettion 
of her Subje&s, then hath come to His Maje- 
ſties Coffers by all the inordinate and rigorous 
courſes which have beenetaken. And as thoſe 
Supplies were more beneficiall in the Receipt 
of them, ſo were they like in the uſe and im- 
ployment of them. 


Another way of prejudice to his Majeſties 
rofit, is this : Such Arbitrary courſes exhauſt the 
people.and dilablethem,when there ſhall be 
occaſion, to give fuch plencifull ſupplies , as 
otherwiſe they would doe. I ſhall need no 
other proofe of this, then the Iriſh Government 
under my L. of Strafford, where the wealth of 


the Kigdome is ſo-confumed by thoſe horrible 


exactions and. burdens, that it 1s thought the 
Subſidies lately granted will amount to little 
more then halte the proportion of the laſt Sub- 
ſidies. The two former wayes, are hurfull 
tothe Kings profit, in that reſpe&t which they 
call Lucrwn Ceſſans, by diminiſhing his re- 
ceipts ; But there is a third, fuller of miſchiefe, 
and it 1s in that reſpect which they call 


Damnum 
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Damnum emergens, by increaſing his Disburſe- 
ments : Such irregular and exorbitant attempts 
upon the Libertie of the people, are aprto pro- 
duce fuch milerable diſtractions and diſtem- 
pers,as will put the img and Kingdometo ſuch 
valt expences and lefſes in a ſhort time, as will 
not be recovered in many yeares: Wee 
need not goe farre to ſceke a proofe of this, 
thelerwo laſt yeares will be a ſufficient evi- 
dence, within which time aflure my ſelte, 
it may be proved, that more Treaſure hath 
beene waſted , more loſle ſuſtained by his 
Majeſty and his Subjects , then was ſpent by 
Queene Elizabeth in all the War of Tyrone, 
and in thoſe many brave Attempts again{t the 
King of Spaine,and the royall eſ$itance which 
ſhe gave to France, and the Low-Comntries, du- 


ring all her Reigne. 
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As for Greatneſſe , this Arbitrary power is 
apt to hinder and impaire it, not onely at 
home, but abroad. A Kingdome is a fociety of 
men conjoyned under one Government, for 
the common good : "The world is a ſociety of 
Kingdomes and States. The Kinzs greatneſſe 
B3 con- 
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conſiſts not onely in his Dominion over his 
Subjects athome, but in the mfluence which he 
hath upon States abroad ; 'Thar he ſhould be 
great even among Aimgs, and by his Ti/dome 
and authority ſo to incline and dilpole the af- 
faires of other States and Nations, and thoſe 
great events which fall out in the world, as 
ſhall be for the good of Mankind, and for the 
peculiar advantage of his owne people. This 
15 the moſt glorious, and magnificent greatneſs, 
to be able to relieve diſtreſ$ed Princes , to ſup- 
port his owne friends and Alles, to prevent 
the ambitious deſignes of other Kings; and 
how much this Kingdome hath been im- 
paired in this kinde , by che late miſchievous 
counſels your Lordſhips beſt know, who at 
a neerer diſtance, and with a more cleare 
ſight, doe apprehend theſe publique and 
great affaires, then 1 can doe. Yerthus much 
I dare boldly ſay, that if his Mazeſtie had not 
with great wiſdome and goodneſs forſaken 
thar way wherein the Earle of Strafford had 
put him, we ſhould within a ſhort time 
have been brought into that miſerable conditi- 
01, as to have becn ulcleſle to our friends, con- 
remptible 
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remptible co our enemies , and uncapable of 
undertaking any great deſigne either ar home 
or abroad. 


A fourth Conſideration is, That this Ar- 
bitrary, and Tyrannicall Power, which the 
E. of Strafford did exerciſe in his own perſon, 
and to which he did adviſe his Majeſty, is 
inconſiſtent with the Peace, the Wealth, the 
Proſperity of a Nation It is deſtruRtive to 

uſtice, the Mother of Peace, to Induſtry,the 
ſpring of Wealth; to Valour, which is the 
active vertue whereby the proſperity of a 
Nation can onely be procured, confirmed, 
and inlarged. 

It is not only aptto take away Peace, and 
ſo.intangle the Nation with Warres,but doth 
corrupt Peace, and puts ſuch a malignity into 
it,as produceth the Effefts of warre. We need 
ſeek no other proofe of this, but the E of 
Straffords Government, wherethe Iriſh, both 
Nobility and others, had as little ſecurity of 
their Perſons or Eſtates in this peaceable time, 
as ifthe Kingdome had been under the rage 


and fury of warre. 
And. 
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And as for Induſtrie, and Yalour, who will 
rake pains for that, which when he hath got- 
ren, is not his own? Or who fight for that 
wherein he hath no other intereſt, but ſuch as _ 
is ſubje& rothe will of another ? The Anci- 
ent encouragement to men that were to defend 
their (ountries was this, T hat they wereto 
hazard their Perſons, pro Aris & Foct, for 
their Religion, and for their Houſes ; Bur by 
this Arbitrary way which was practiſed in 
Ireland, and counſelled here, no man hadany 
certainty, either of Religion, or of his Houſe, or 
any thing elſe to be his own, Burt beſides 
this, ſuch Arbitrary courſes have an ill ope- 
ration upon the courage of a Nation, by em- 
baſing the hearts of the people : A ſervile con- 
dition doth for the meſt part beget in men a ſlaviſh 
temper and diſpoſition. T boſechat live ſo much 
under the Whip and the Pullory, and ſuch ſer- 
vile Engines, as were frequently uſed by the 
E. of Strafford, they may have the dregyes of 
calour, ſullenneſſe, 8 ſtubbornneſſe,vvhich may 
make them prone to Mutinies, and diſcontents ; 
but thoſe Noble and gallant affeions, which 
put men on brave Deſignes and Attempts for 
| the 
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the preſervation or inlargement of a Kingdome, 
they are hardly capable of. Shall ic be Treaſon 
toembaſe the Kings Coyne, though but a piece 
of twelve-pence, or ſixe-pence, and muſt it not 
needs bethe effeft of a greater Treaſon, to em- 
baſe the ſpirits of his SubjeFs, and to (er a 
ſlamp and (haratter of ſervitade upon them, 
whereby they ſhall be diſabled to doc any 
thing for the ſervice of the King or Common. 
wealth? 


The fift Conſideration is this, That the exer- 
ciſe of this Arbitrary Government, in times of 
ſudden danger, by the invaſion of an enemy,will 
diſable his Majeſty to preſerve bimſelfe and bis 
Subjetts from that danger. This is the onely 
pretence by which the E. of Strafford,and ſuch 
other miſchievou Counſellors would induce his 
Majeſty to make uſe of it ; andif it be unfit for 
ſuch an occafion, I know nothing that can be 
alledged in maintenance of it. 

When Warre threatens a Kingdome by the 
comming of a forrain Enemy, it is no time then 
ro difcontent the people, ro make them weary 
of the preſent Government, and more inclinable 

C to 
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to a (hange ; The ſupplies which are to come 
in this Þay, will be unready, uncertain; there 
can be no aſſurance of them, no dependence 
upon them, either for time or proportion : And 
if ſome money begotten in ſuch a way, the 
Diſtrations, Diviſions, Diſtempers, which this 
courſe is apt to produce,wwill be more prejudici- 
all to the publique ſafety, then the ſupply can be 
advantagious to it ; and of this we have had 
ſufficient experience the laſt Summer. 


The fixt, That this crime of ſubverting the 
Laws, and introducing an Arbitrary and Ty- 
rannicall Government, is contrary to the Pat? 
and Covenant berwixt the King and his people. 
That which was ſpoken of before, was the 
legall union of Allegeance and ProteFion, this is 
a perſonall union by mutuall agreement and /tipu- 
lation, confirmed by oath on both ſides : The 
King and his people are obliged to one another 
in the zeareſt relations , He is a Father, and a 
childe is called in Law, Pars Patris : Hee 
is the Fusband of the Common. wealth, they 
have the /eme intereſts, they are inſeparable in 
their condition, be ir good or evil ; He is the 
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Head they arethe Body, there is ſuch an incor- 
poration as cannot be diſſolved without the 
deſtruftion of both. 


When Isſtice T horpe,in Edw.the thirds time, 
was by the Þ arliament condenmed to death for 
Bribery,che reaſon ofthat Judgement is given, 
becauſe he had broken the Kings Oath,nor that 
he had broken his own oath, bur that hethad 
broken the Kings oath, that ſolemne and great 
obligation, which is the ſecurity of the Whole 
Kiugdome: If for a Judge to take a ſmall 


ſumme in a private cauſe, was adjudged Cafi- 


tall, how much greater was this offence, 
whereby the E. of Strafford hath broken the 
Kings Oath in the whole courſe of his Govern. 
ment in Ireland, to the prejudice of ſo many of 
his Majeſties Subjef3s, in their Lives, Liberties, 
and Eſtates, and to the danger of all the reſt ? 


The Dofrine of the Papiſts, Fides non eſt ſer- 
vanda cum Fereticis,is an abominable Dofrine : 
yetthat other Tenet more peculiar to the Teſu- 
ites is: more pernicious, whereby SubjeFts are 
diſcharged from their Oath of Alegeance to 
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their Prince whenſoever the Pope pleaſeth , 
T his may be added to makethethird no leſle 
miſchievous and defiruftive to humane ſociety, 
then cither ofthereſt ; That the King is not 
bound by that Vath which he hath taken to 
obſerve the Laws of the Kingdome, but may 
when he ſees cauſe, lay Taxes and burdens up- 
on them without cheir conſent, contrary to 
the Laws and Liberties of the Kingdome. This 
hath been preached and publiſhed by divers ; 
And this isthat which hath been praiſed in 
Ireland by the E. of Strafford, in his Govern- 
ment there, and indeavoured to be brought 
into England, by his Counſel here. 


The ſeventh isthis; It isan offence that is 
contrary to the end of Government , The end of 
Government was to prevent oppreſſions,to limit 
and reſtrain the exceffive power and violence 
of great men, to open the paſſages of Tuftice 
with indifferency towards all; This Arbitrary 
power is apt to #nduce and incourageall kind 
of mſolencies. 

Another end of Government is to preſerve 
men in their eſtates, to ſecure them in their 
| _ Lives 


| 


— ————— 


(19 ) 


Lives and Liberties; but if this Deſigne had 
taken effeft, and could have been /etled in 
England, as it was prafliſed in Ireland, no man 
would have had more certainty in his own, 
then power would have allowed him : But 
theſe two have been ſpoken of before, there 
aretwo behind more important, which have 
not yet been touched. 

It is the end of Government, that -vertue 
ſhould be cheriſht, vice ſuppreſt, but where 
this Arbitrary and unlimited power is ſet up, 
a way is open not onely for the ſecurity, but 
for the advancement and incouragement of evill; 


- Such men as are apteſt for the execution and 


maintenance of this Power, are onely capa- 
ble of preferment; and others who will nor 
be inſtruments of any unjuſt commands, who 
make a conſcience to doe nothing againſt the 
Laws of theKingdome,and Liberties ofthe Sub. 
jefF, are not onely not paſſable for myployment; 
but ſubjef ro much jealouſre and danger, 


It is the nd of Government, that all accidents 
andevents, all Connſels and Deſignes ſhould be 
improved to the publique good: But this Arbi- 
. __ trary 
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trary Fower 1s apttodiſþoſe all to the mainte- 
nance of it ſelf. 'The wiſdome of the (ounce. 
Table, the Athority of the Courts of Juſtice , 
the indvſtry of allthe Officers of the Crown have 
been moſt carefully exerciſed in this ; the 
Learning of our Divines, the Inriſdiftion of our 
Biſhops have been moulded and diſpoſed to 
the ſame effef, which though it were begun 
before the E.of Straffords Imployment, yer it 
hath beene exceedingly furthered and ad- 
anced by him. 


Underthis colouy and pretence of waintai- 
ning the Kings Power and Prerogative many 
dangerous frattiſes againſt the peace and ſafety 
of this Kingdome have been undertaken and 
promoted. The increeſe of Popery, and the 
favours and incouragement of Papiſts have 
been, and ſtillare agreatgrievance and dan- 
ger to the Kingdome : The Innovations in mat- 
ters of Religion, the nſurpations of the Clergie, 
the manifold burdens and taxations upon the 
people, have been a great cauſe of our preſent 
diſtempers and diſorders; and yet thoſe who 
have been chiefe Furtherers and _— of 
uch 
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ſuch Miſchiefes, have had their Credicand 

Authority from this, That they were for- 
ward to maintain this Power. The E. of 
Strafford had the firſt riſe of his greatneſle 
frem this, and in his Apologie and Defence, as 
your Lordſhips haye heard, this hath had a 


maine patr. 


The Royal Power, and Majeſty of Kings, 
is moſt glorious in the proſperity and bappi- 
neſſe of the people ; The perfetion of all 
things conſiſts in the end for which they 
were ordained, God onely is his own end, 
all other things have a further end beyond 
themſelves, in attaining whereof their own 
happineſle conſiſts : If the means and the end 
be ſet in oppoſition to one another , it muſt 
needs cauſe an impotency and defe#t of both. 


The eight Conſideration is, The vanity and 
abſurdity of thoſe excuſes and juſtifications 
which he made for himſelf, whereof divers 


particulars have been mentioned in the courſe 
of his Defence. 


1. That 


—(2) 


1. That heis a Counſellor, and might not 
be queſtioned for any thing which he adviſed 
according to his conſcience; The ground is 
true, there is a liberty belongs to Counſellors, 
and nothing corrupts Counſels more then 
fear , He that will have the priviledge of a 
Counſelor, muſt keep within the juſt bounds 
of a Counſellor , thoſe matters are the proper 
ſubjefts of (ounſell, which in their times and 
occaſions, may be good or benehiciall to the 
King or (ommon-wealth ; Bur ſuch Treaſons as 
theſe, the ſubverſion of the Laws, Violation of 
Liberties, they can never be good, or juſtifi- 
able by any circumſtance , or occaſion ; and 
therefore his being a Counſellor , makes his 
faulr much more hainous, as being commit- 
ted againſt a greater Truſt, and in a way of 
much milſchicfe and danger.leſt his Majeſties 
conſcience and judgement (upon which the 
whole courſe and frame of his Government 
do much depend) ſhould be poyl0ned and 
infected with ſuch wicked principles and de- 
ſignes: And this he hath endeavoured to 
doe, which by all Lawes, and in all times 
hath in this Kingdome beene reckoned 
| a 


— 
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a (rime of an high Nature. 


2, Helaboursto intereſt your Lordſhips 
in his cavſe,by alledging, It may be dangerous 
to your ſelyes, and your Poſterity, who by 
your birth are fitteſt co be near his Majeſty, in 
places of Truſtand Anthority, if you ſhould 
be ſubjero be queſtioned for matters delive. 
red in Counſell. Tothis was anſwered, that 
it was boped their Lordſhips would rather la. 
bour to ſecure themſelves, and their poſterity, 
in the exerciſe of their oerfues, then of their 
ices, that ſothey might together with their 
own honour and greatneſſe, preſerve the bonour 
and greatneſſe, both ofthe Xing and Xingdome. 


3. Another excuſe was this, that whatſo- 
ever he hath ſpoken was out of a good intenti- 
on, Sometimes good and evill, zruth and fal- 

ſhood lie ſo near toggher, that they are hardly 
to be diſtinguiſhed : Matters burtfull and dan- 
gerous may be accompanied with ſuch cir- 
cumſtances as may make it appeare uſefull and 
convenient, dis all ſuch caſes , good intents- 


ens will juſtifie evil Counſel, But whereme 
D matters 
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matters propoundedareevilin their own na- 
ture, ſuch as the matters are wherewith the 
E. of Strafferd is charged, to break a publique 
faith,to ſubvert Laws and Government,they can 
never be juſtified by any intentions, how 
ſpecious, or good ſoever they be pretended. 


4. He «lledgeth it was a time of great 
neceſSity and denger,wwhen fuch counſels were 
neceſſary for preſervation of the State. Ne. 
ceſiity hath been ſpoken of before, as it relates 
ro the Cauſe, now itis con(idered as it relates 
to the Perſon, if there were any necelſlity, it 
was of his own making; he by hisev coun. 
ſell had brought the Amy into a necefficy, 
and by no Rules of Iuftice, can be allowed to 
gain this advantage by his.awn fault, as to 
make that a ground of his juſtification, which 
isA great part of his offence. 


5. He hath often in/inuated this, That it 
was for his Majeſties ſervice in maintenance 
of that Soveraign Power with which he is in- 
truſted by God for the good of his people. The 
Anlweris this, No doubt but that Soveraign 
Power 


— 
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Power ,wherewith his Majeſty is intruſted 
for the publique gootl, hath many glorious 
eftefts, the better to inable him thereunto,But 
without doubt this is none of them, That by 
his own will he may lay any Taxe or Impoſe- 
tion upon his people without their conſent in 
Parliament. This hath nowy been five times 
adjudged by both Houſes : In the Caſe of 
the Loanes, In condemning the (ommiſſion 
of Exciſe , In the Reſolution upon the Sz» 
wing offered to be added to the Petition of 
Right, In the ſentence againſt Manwaring, 
and now lately , In condemning the Ship- 
money ; And if the Soveraigne Power of 
the King can produce no ſuch eff? as this, 
the Alegation o It 1s an Aggravatton, and no 
Diminution of his offence, becauſe thereby 
he doth labourto intereſtthe King againſt 
the juſt grievance and complaint of the 
People. 

6. This Counſell was propounded with 
divers limitations, and Proviſions, for ſecu- 
ring and repairing thelibertyofthe people. This 
implies a contrdif7ion to maintain an Arbitrary 
& abſolute Power, and yetto reſtrain it with 
D 2 limits. 
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limitations, and proviſions, for even thoſelimi. 
tations and proviſions will be ſubject to the 
ſame abſolute Power, and to be diſpenſed in 
ſuch manner, and at ſuch time, asit ſelf ſhall 
determine ; letthe grievances and oppreſsions 
be never ſo heavy, the SubjeF is left without 
all remedy,but at his Majeftics own pleaſure. 


7. He alledgeth, they were but words,and 
no efftfollowed:This needs no anſwer,but 
that the miſerable diſtempers into which he 
bath brought all the three Kingdomes, will 
be evidence ſufficient that his wicked Coun- 
ſels have had ſuch miſchievous efteas within 
theſe two orthree laſt years, that many years 
peace will hardly repaire thoſe loſſes, and 
other great miſchiefes which the (Common- 
wealth hath ſuſtained. 


Thelc excuſes have been collefed out of 
the ſeverall parts of his Defence ; perchance 
ſome others are omitted, which 1 doubt not 
have been anſwered by ſome of my Col- 
legues, and are of no importance, either to 
perplex or to hinder your Lordſhips judge- 
ment, 


(9) 


ment, touching the hainouſneſſe of this 
Crime. 

The ninth Conſideration is this, That if 
this be Treaſon, in the nature of it, it doth ex- 
ceed all other Treaſons in this, That in the 
Deſign, and endeayour ofthe Author, it was 
to be a conſtant and a permanent Treaſon ; other 
Treaſons are tranſient, as being confinde 
within thoſe particular ations and proportions 
wherein they did conſiſt, and thoſe being 
paſt, the Treaſon cealcth, 

The Powder.T reaſon was full of horror and 
' malignity, yet it is paſt many years ſince; The 
murder of that Magnanimous and glorious King, 
Henry the fourth of France, was a great and 
horrid Treaſon ; And ſo werethoſe manifold 


attempts againſt Qu. Elizabeth of bleſſed meg 


moty ; but they are long ſince paſt, the Dete- 
ſtation of them only remains in Hiſtories, and 
inthe minds of men, and will ever remain ; 
But this T reaſon, if it had taken effe, was to 
be a ſtanding, perpetuall Treaſon , which 
would have been in contiuuell a4, not determi- 
ned within one time or age, but tranſmitted to 


P oſterity, even from generation to generation. 
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The tenth Confederation is this, That as it is 
2 Crime odious inthe nature of it,fo it is odi- 
ous in the judgement and eſtimation of the 
Law , Toalter the ſetled frame and conſtitution 
of Government, is Treaſon in any eſtate , The 
Laws whereby all other parts of a Kingdome 
are preſerved, ſhould be very vain and defe. 
Qive,ifthey had not a power to ſecure and pre- 
ſerve themſelves. 

The forfeitures inflited for Treaſon by 
our Law, are of Life, Honour and Eſtate, even 
all that can be forfeited , and this Priſoner 
having committed ſo many Treaſons, al. 
though he ſhould pay all theſe forfeitures,vyill 
be ſtill a Debtor to the ({ommon-wealth : 
Nothing can be more —_ then that he 


ghould periſh by the Juſtice of that Law 


which he would haye ſubverted;Neitherwil 
this be anevy way of bloud;There are marks 
enough to trace this Lavy to the very origi. 
nall of this Kingdome: And if it hath not 
been put in execution, as he alledgeth, this 
2.40. years, it was not for want of Law, but 
that all tharttime hath not bred a man bold 
enough to commit ſuch Crimes as theſe; 
| which 


A, 


cal M0 


whichis a circumſtance much aggravating his 
offence, and making him no whit lefle liable 
to puniſhment, becauſe he isthe onely man 


that in ſo long a time hath ventured upon 
ſuch a Treaſon as this, 


It belongs tothe charge of another to make 
it appear to your Lordſhips, that the Crimes 
and Offences proved againſt the Earle of 
Strefford, are High Treaſon by the Lawes and 
Statutes of this Realm, whoſe learning and 
other abilities are much better for that ſervice. 
But for the time and manner of performing 
this, weare toreſort to the Direfion of the 
Houſe of (ommons, having in this which is al- 
ready done, diſpatched all thoſe inſtructions * 
which wee have received; and concerning |, 
further proceedings, for clearing all Queſti- 
ons and Obje&ions in Law,your Lord{hips 
will hear from the Houſe of Commons in con- 
venient time. 
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leers 4 Tops 
Burgeſſes of the 
Commons Houſe of 
Parliament, have paſ- 
ſed a Bill for the at- 
tainting of Thimas 
mot Strafford of 
High-Treaſon. - The 
| Bill hath been tranſmirr from them to your 
Lordihips. It conccrnes not him alone, bur 
your Lordſhips and the Commons t00y 

a though in dif BIS 
Ir 


S) 

It is to make him as miſerable a man, as 
manor-Law. ean-make him., ws 

' Not loſſe of life alone, but with thargof 
Honour,.game, poſterity, and'cſtate,, OF All 
thats deate to-all. fo ori of 

To uſe his owne expreffion, an cradicas 
tion of him both root and branch, as ati 
cAchan, atroubler of the' State, as an exc- 
crable, as an accurſedthing. | 

This Bill as it concernes his Lordſhip 
the higheſt thatican;bein the pegall pant,{s' 
doth'it on the other fide as highly concerne 
your Lorſhips and the Commons in that 
which ought ro be the tendre(t, the Judicato- 
ry within;? that that 5IdpE not them who 
judge him: Andin that which is moſt ſa- 
cred amongſt men;the publike Juſtice of the 
Kingdome, 

The. Kingdome 1s to be accounted unto 
for the lofſe of the mcanct member,much 
more for one ſo neare the head. 

The Commons. are concerned in- their 
Account for what is done, your Lorgdſhips 
in thatwhich is to be dofiz. &< 

The Buſinefſe therefore of the. pre 
Conference, is to acquaint.your Lordſhi 
withtlioſe things thar ſatisfied the Com- 
mons in paſſing of this Bill, ſuch of them 
as. have come within my capacity;' and rhar 
I can rem?mber, I am Commanded:ifrom 
the Commons ac this time to preſerir unto 


your Lordſhips. , ++. > 5! - 


"My 


(3) 
My Lords, 'in: Judgemeiits' of 'greateſt 
mbipent, there are 'bur 'two waics for ſitis- 
fying choſe that are to givethert Bith&rths 
Lex aa, thelaww already eſtabliſhed; Dr 
elsthe uſe of the ſam power” for making 
new Lawes,whereby-the old at- firſt yecei- 
ved life, 19-4 US , 

Ja the firſtrconfideration, of the: ſethed 
Lawes ; In the degrees of puniſhmenic the 
poſitive Law reccived by 'generall conſent, 
and forthe common good & ſufficient to'iſa- 
tisfierhe Conſcience of the Judge in giving 
Judgement according" tother, © 2: it + 
In ſeverall Counttics there 'is'not the 
ſame meaſure of punifhment for one and the 
ſame offence. Wilfull murde:- it Treland is 
Treaſon, and ſois the: wilfull butning 'of a 
houſe or ſtacke of 'Corne.' In the Ile 'of 
Man,it's fellony:ro ſteale 3 Hen,/but hot 6 
ſtcale a Horſe; 'and;yet the Judge in Ireland 
hatch as juſt aground to give Judgement of 
high Treaſor-in thoſe Caſes theres as here 
to give Judgement onely of Fellony, and in 
the Iſle of Han of Felony for the Hen, 

as heere of pertie- 

My Lords, in'the -other conſideration of 
ufing:the Supreame: power, the ſame Law 
ives- powet tothe Parliamentto make new 
fatriaiber enables the inferiour Court to 
judge. according. tothe old. 'The-rule that 
uides the .conſcience- of the Inferior Coure 
is fron withoue;; thepreſcripts of the Pattia-: 
A 3 ment 
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ment and. of; the: Common Law; in the 
other the rule is from within; That ſalws 
populs. be-concetned 5 That therebe no wil- 
fol! oppreſſion of any. thefcllow members, 
that no more blood be taket then whar is 
neceſſary tor the. Cure, . the Lawcs and 
Cuſtomes of the Realme as well cnable the 
joe of —_ as ofthe ordinary and Ju- 
diciall. 

.My _ what hath becne ſaid is be: 
cauſe-that- this procecding: of the. Com- 
moos. by + way -of Bill implics the uſe of 
the mecere Legs Lativer power, in refped 
__ Laws are for the.. aloſt part. paſt by 
Bt _ 
This, 'my Lords, though juſt and Legall, 
andrherefore' not. ; thou excluded, a ic 
was-ggt the only grouid?that purthe Com- 
mons upon the Bill, they:did- nociatend t6 
make:2 new Treaſon, andto condeinne my 
Lord of Strafford for it, they had in it other 
Condyerniges Wlovife which Were tothe 


"Faſt, the SN —_ knew that in all 
former ages, if .doubes of Lay aroſe tipon * 


all for. reſolution, which is'the redfonr that 
many\AQs of Parliament are. onely:decla- 
rative of the- Old. Law, not introdudtive of, 
hg, Cs rad ob: bur Liber» ; 


ries; 
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the De of rig] 
| in this Calc, 
Facbamens (he, the old m 


Seats af hs rero xive, 
TRL 


7 


x, and, more;f 


(6) 
Thirdly, in reſpe& of tlic Jer 


eo Hob 'that' have © We itt 
m3 horde rſt, altho 6h ie bite 


Gen Fon ro Te be- ater, 8 7 jr 
prove otherwiſe, uſe may jullly; be 
of ſich Evidence inthis way of Bill, 
wherein ſo,as Byidente'b/ id, it's no 
7 requiſite 1 hat there thot d have breene 
Ml 10% Arretlg ; Charge at; all Sy in 
ihe Caſe of double, Teltimony Þ 3 

c oft ergy of pd i ro op 
one direc L withefſe- with othiers to-Circ 
Aingfeor — 


and akno ugh pe Bith-:p 


(7) 
My Lords.' Theſcare in effe@, the things 
the Commons rooke :into their Cotfide- 
ration, in reſpeR of the manner, and way 
of proceeding againſt the Earle. In the 
next place Iam to declare unto your Lord- 
ſhips - the [things they | rooke into their 
confidetation, in reſpeRt of the matter arid 
merits of the: Cauſe, 'They are compre- 
hended withintheſe 6.heads, | 
''T Jr rang emer _ thoSta- 
tute of a5- £33.) ying of warxe1 
themarter ofthe - Sure br Hor re pon 
2. If not by 'aQuall Levying of watre 
yet by adviſing and [declaring his-intention 
of warre, and: that by Sevils warrant; arid 
the advice of britging over the. IriſhiArmy, 
upon..the matter +in. the. 23.Article, | The 
intending of a Warre if.not within the 
Claufelof Levying!/Warre in the Stature of 
25: E.3. yetWithin the firſt; T reaſbn of com- 
gag pe wg pron apa Ti: 239%0q 
3. If neither of theſe rtwo fingle As be 
within the-Statute of 25.2.3; yer upon pur- 
ting all together, 'whichihath becneprovec 
againſt hims That ther's'a Treafon- withiri 
the firſt clauſe of compaſſing the dearttof the 
King,  ©e3 Vo IDO of 
Fr 6 non proſunt ſingulajuntajwoant. - 
+» 4+ Thar:4ſe barh-feſfed- and hid Soul. 
dicrs upon, the Subjeds of. 7relans againit 
their will, and at their Charge, withit the 
Iriſh Statute, of the eighteench years of 
1.4 B Henry 
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Henty the itt, | That both perfor and 
thing ate within the Statute, That the Sta- 
ett remaines in. force to this day, That 
the Parliament here hath Cognizance of it, 
And that cycn-in:the ordinary way of- Ju- 
dicature, that if there be « Treafon,. and a 
'Traitor; that the ' want of jarifdiction-in 
He Jedicall way, may juſtly be ſuppliedby 
i 
5-: That his endeavouring: ro ſabyertthe 
fundamental Laies. and!Govermemient 'of 
the Realmes of /Bngland and: Irelaxd,rr:and 
inflead thereof; to inrroduce 'a'tyranicall 
Governemeng apainſt Law, is Treah by 
the Common Law. ' That Treaſons:ar the 
—_— Law: are not taken away by rhe 
$f 25.E.3.1-H.4ic.10. 19 Max, 0F, 
nor acyof chem. 
6. Thar-\as this - Caſe: fands,: It's fa 
and, Neceſſary: foi) s>ſorr to''tho>Suprearte 
oo mY. Parliamekr, in cafe all 't beſt 


ftheſe fix, five of taemtads Treabn; 
in-the Compiſſe ofche Lawes'already 

\ Thrcee' : within tha Sraruce'- of 
2543; -One within ''the ſb Scatue; 
—— by the Common Law of -Engs 


1;IFbutany ovcieftheſes; Confideintives 
- The-Cammdang had good cue 


reli Gal: matter they had 'good 


My 


(9) 
- My Eords, forthefirſtof fevping Warre; 


I ſhall make bold corcad the Cafe to your 74, Caſs. 


Lordfhips before1 ſpeake toit, itsthus, ' 

The Earle did by wartane under his hand 
and Scalgive atithority to Robert Savills Ser- 
jeantat Arms, and his Deputics to fefſe ſuch 
number of Souldicrs, horfeand foore of the 
Army.in Ireland together with an officer, as 
the _— ſhould thinke fir, _ his Ma- 
jeſties SabjeAts of Telordagaint their will : 
This warrant was granted by the Earleto the 
end to compell the SubjeQs of Ireland to 
ſubmit to the onlawfull Summons and or- 
ders made by the Earle upon paper Petiri- 
ons exhibiced unto him in caſe-of private 
Intereſt betweene party and party; This 
warrant was executed by Savill ahd his De. 
puties-by ſefling of Souldicrs both horſe 
and foote, upen diverſe of the SubjeRs of 
Ireland againſt their will in watre-like man=- 
ner, and at divers times the Souldiers con- 
tinued upon the parties upon whom they 
were ſefled, and waſted their goods, untill 
ſuch time asthey had ſubmitted themſclyes 
unto thoſe Summons and orders. ' ' * 

My Lords,” This'isa levying of warre 
within the ſtatute of 25*®.E.3, (The words 
of the Statute are, If any man doe levy 
warre evf our Lord the King in his Realm; 

eclare | | 


this is redto be Treaſon. 
T ſhall indeavour in this to make it ap- 
peare to your Lotdſhips. 
B 2 What 


(10) 
-- What ſhall be a levyiag of Warre, inre- 
ſpe of the motiveor caule of it. '' 11 1 * 
What ſhall bee ſaid a levying of warre 
inreſpeR of the Aftionor thing done. 
 Andinthethird place, Iſhall apply them 
to the preſent Caſe, $7 | 
It will bee granted inthis of levying of 
warre, That forces may bee raifed, and 
likewiſe uſed in a warre-like manner , and 
yet no levying ofwarre within the Statute, 
that-is, when the forces are raiſed and im- 
ployed uponprivate endscither ofrevenge or 
intereſt. | 
Before this Statute in F. 1. time, The 
Title of a Caſtle wasin difference between 
the Earles of Hereford and Gloſter, for the 
mainetaining of the poſſeſhon on the one 
fide, and gayning of it on the other, For- 
ces were raiſed on either fide of many hun- 
dred men, they mirched with Banners dif- 
layed one againſt the other. In the Par- 
| inthe 20.yeere of Faw. 1. this ad- 
judged onelytreſpaſſe,and cither of the Zarls 
fined a 1000,markes a peece. | 
After the. Statute in Hillary Terms, the 
fifticth yeere of Edward the third, in' the 
Kings Bench, Rot.3, Nichole Hunterconme» 
in a'warre-like manner, with 40. men ar- 
med, amongſt other weapons, with Gunnes, 
ſo antiene as appeares | by. that Record 
they were, )did much ſpoylc in the Man- 
nor of the CAbbee of Dorcheſter , - in the 
County 


(u) 
Coanty of Oxford: This no Treaſon : So it 
hath beene held by the Judges, that if one 
er more: Towntſhips upen pretenc&of fa- 
ving their Commons, doe in a' forecible 
and warre-like manner, throwe in Inclo- 
ſures; This is onely a Rior, noe Trea- 


n. F 

. The words of the Statute of 25, FE. 3. 
cleare this Point, that if any man ride ar- 
med openly or ſecretly with men at Armes 
againſt any other to kill and/ robbe; or ro 
deraine him untill hee hath-made fine and 
ranſome for his deliverance ; this-is decla- 
red not to bee Treaſon, but Fellony or 
Treſpaſſe, as the caſe ſhall require, all the 
printed Statutes which have it covertly or 
ſecretly are mif-printed ; for the words in 
the Parliament Roll, as appeares ri.17. arc 
Diſcovertment ou ſecreretment openly or ſc- 
cretly. 

'S0 that my Lords, in this of levying 
warre, the At is not ſo much to bee con- 
fidered, bur as in all othes Treaſons and 
Fcllonies, quo animo, with what intent and 
purpoſe. 14,0 
- My Lords, If the endi beeconfiderable 
in levying warre; it may. bee ſaid,” that it 
cannot bee a Freafon warre, vnleſle, agaitiſt 
the King: For the wordes of the ſtatic 
©, if av 
King. '*. e* 

Thar theſe words extend further thento 
B 3 tac 


. objet.” 


wan levy. warre - againit- the 


Anſw, 


2s 


_ 
the Perſon of ;the King appeare3.by: de 
wordes. of the, Sratute'», Which 5n ben be: 


b > | 


ginning, declares it qo be Treaſgn to com- 
paſle and imagine the} Kings death, and af- 
ter other T reaſons, this isto be declared to 
be Treaſon, to levy warre againſt the King. 
If the levying of warre extend no further 
then to the perſon of the King. Theſe words 
of the Statute are to no purpoſe, tor the 
the firſt Treaſon of compaſling the Kings 
death, had tully includedit before, -becauſe 
that heewhich levies warre' againſt the per- 
ſon.,of the King doth neccflarily compaſſe 
his death. | 

. Itsa warre againſt the King when inten- 
ded for alteration. of the Lawes or Govern- 
mene in any-part of them, or to.deſtroy a> 
ny of the, great Officers of the Kingdome. 
This. is. a levying of 'Wacre againſt the 
King. | 

- Becauſe the King doth protect and: main- 
taine the Lawes in every of them,and: 
the great Officers to whole care. hee hath 
in his owne ſtecde delegated the Execution 
of them. | 

Becauſe they are the-Kings Lawes, Hee 

is the-Fountaine from whence-in their ſe- 


_ verall Channels, they -are derived to the 


SubjeR, all our indirements runthus, Treſ- 
paſles laied ro bee done, Contrapacem Dominy 
Regis, the Kings peace for exorbirant offen- 
ces,.though not inicnded againſt ow —_ 
erion, 
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Perſon, an the King | is Crone and 


: Dont ſtru8ion is made good. 
A; yer 


erſe Authorities Toe F ever 
fincethie ſtatute of 25 TL | ; 
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of thz L5rds that w.is to. havethzene indi- 


&Q:4 of Treaſon for endeavouring-the main- 
ance of ir, and therefore conſpiring of 


cir deaths is faid to be in deftruRion of ' 


the Lawes 4 This there declared to bee 2 
TR that coticerned the Perſon of the 
King add the Common-wealth, 
In chat great inſurretion of the Villains 
and meaner people. ih Richard.the. ſeconds 
time; they Math ,” Qud * Regi.& 
Commpibus' fidetifatem ſervarent, to, bee true: 
to 'the-King 'and Cothingns , that they 


would: take nothing but what the 4for x 
poniſhed all chefe with deat hy here's no. 


meendment againſt the p erſon « io Ki 

The intent. was to aboliſh the, Law of vi 

lir ge and ſervitude, to. burne all the Re. 
, to kill the Judg 5g this, in the FG 

liament of the Ah of year "of Ric 

ſecond , 'n 


the Liv. 


'Tnthe cleygnth yeels of Zichard the fo. 


cond, in Parlſamenethe raifing of forces a+. 


eainft” tlie Corhtaifioacts Jyps iated -by 


a& of Parliament the ycer, 


adjudg- 
Tx caſon by all theJudges. 


e bf T.'\Aar.c; 12. inadts,. 
thit if twelve Falls more ſhall indeavour by, 


force'ts Yter any ofthe Lawes or Starutes 
ofthe Kingdome,, ; bee { ſhall from ſuch « 


time 


ond hirticts -_ 
rwo and thirtteth, the veſt part,is declared. 


to be Treaſon agpſ the King and againſt, 


@3) 
time there ' limited bee adjudged onely 
as a fellon; This at was to continue 
but to [the nexe Parliament, it- is 
expired; ir ſhewes by the words onely 
that the offence was higher beforerhe ma- 
king of it, 

My Lords, In Queene El:zabeths time, 
Grant and diverſe Prentices of Lexdoy to the 
number of 200, roſe and aſſembled at Tow- 
er-hill, carried a Cloake upon a Pole in- 
ſteede of a banner, their intent was to de- 
liver divers Prentices out of prifon that had 
beene committed upon a ſentence in Star- 
Chamber for ryots, To kill the Lord Ma- 
jor of London, and for ſctting prices on vi- 
Quals. In Trinity Tearme 37.Eliz.. divers 
of the Iudges conſulted withall, and refol- 
ved thar this was a tevying of. warre. a- 
gainſt the Queene, being intended againſt 
the government and officers of the Queen, 
and thereupon Grant and others executed 
as Traitors. 

Afterwards in that Q::cenes time, divers 
of the County of 0xfwrd conſulted toge- 
ther to goe from houſe to houſe in that 
County, and thence to Londen and other 
parts to excite them to take Armes forthe 
throwing in of all incloſures throughout 
England, nothing was done, norno Aſſem- 
bly: The Scatute of 13. El;z. cap.r. during 
the Queenes life made it Treaſon to in- 


trend or adviſe to levy warggeps the I. 
n 


= (16) 
"In Fafter Trarme, 39.Eliz. All the Ind- 
es of Entland met about the caſe, it was 
reſolved by them, that this was a/warre in- 
tended , againſt the Queene, they. agreed 
thar if ir had beene'of ene Towneſhip or 
more upon private intereſt and claime of: 
right of Common, ir had not-been Trea- 
ſon'; _ Bir this was to throw in all inclo- 
ſires 'thorough the Kingdome , 'whereto 
theſe patties could pretehd-no claime ;thar 
' it was againſt the Law; in regard thar the 
Statute of Certon gave power. of Inclo- 
ſures matyy Caſes. Upon this 'Refolu- 
tion Bradſhaw and Burton were" exccu- 
ted at' Ayneſtowe hill in 0-xford-ſbire, the 
place where they intended their firſt mee- 
ting, | | 
A - that,, my Lords, if the end of it be 
to overthrow any of the Statutes, any part 
of the Law and ſetled Governement, or a- 
ty of the great Officers intruſted with the 
execution of them; this is a warte againſt 
© My Lords, it will be further conſidera. 
ble, what ſhall be accounted a leavying of 
watre in reſpe” of the Ations and things 
done; There's defigne-to alter ſome pare 
ofthe Lawes and preſent Governerhent, for 
the cffeRing thereof people bee provided of 
Armes, gathered together into troopes, but 
afterwards march not with Banners diſplay- 
Ed, nor doc Beliam peromtere, Whaher-the 
arming 


(17) 


arming themſelves and gathering together 
upon this Deſigne, whether this. be a-warre 
er ſuchproſccution oftheNeligne with force 
as makes.it Treaſon within the Statute? .... . 

Firſt, Ifchis be not a Warre inreſpe@ that 
it neceſſarily occaſions hoſtile preparations 
on the other fide? | 

2:From the words of the Starnte,ſhall leyy 
watre, and bethereof probably attainted: of 
open Deed by people ot their Condition, 
alchough the bare conſpiring be not an'open - 
Deed, yet whether the arming and drawing 
men together be not ay-open Declaration of 
Warre? | | 

{n Sir Thomas Talbots caſe before cited in 
the ſeventeenth yecre of Richard the ſecond, 
The Atts of force arcexpreſied. iy. the Par- 
liament Roll. : Thathee cauſed divers of the 
people ofthe County of Cheſter tobee armed 
1n a warre-like manner in aſſemblies ; heere 
is no marching, no bauners diſplayed. 

In the 28. yeare of Hemrythe 6'h, Wil. 
liam Bell and Thomas Lacy in Com Kanc, 
conſpired with Thomas Cheney, called the 
Hermite of the Queene of Faires to over- 
throw - the Lawcs and cuſtomes of the 
Realme, and- for the effcRing of it, they 
with two hundred more met together, 
concluded upon a courſe of raifing greater 
forces inthe county of Kent, and the adja- 
cent Shixes,. this adjudged Treaſon, theſe 
were open Aces, fr 03 Hog 

C2 My 
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My Lords, for the application of both 
theſe to the Caſe in queſtion. 
Firſt in reſpec of the end of it, here was 
a warre againſt the King, It was to ſubvert 
the Lawes, This being the defigne, for 
the effeQing of it, he aſſumed to his owne 
erſon, an arbitrary power over the lives, 
fiberties and eſtates of his Majeſties Snb- 
jets, and determined Cauſes upon pnper 
itions at his owne will and pleaſure, 
obedience muſt be forced by the Army, 
this declared bythe Warrant. 

TF it bee ſaid , That the Warrant ex- 
preſſeth not any intent of ſubverting 
the Lawes, It exprefſeth fully one of the 
principall meancs whereby this was to be 
done, that is, obedicnceto his arbitrary or- 
ders upon paper petitions, this was done in 
referenceto the maine deſigne. 

In the Caſes of the Towne of Cam- 
bridge and S*. William Cogan , that have 
formerly bcene-cited to your Lordſhippes, 
upon other occaſions, the things in them- 
ſclves were not Treaſon, they were not a 
levying of Warre. 

\ In that of Cambridge,the Towneſmen met 
together, andin a forcible manner broke up 
the Univerſity treaſury, and tooke ove of 
it the Records and Evidence of the liber- 
tics ofthe Univerſity overthe Towne, 

In the other, they of - Bridgewater mar- 
ched to the Hoſpirall, and compelled-the 
| | Maſter 


(19) 
Maſter of the Hoſpitall to deliver unto them 
cenaine Evidences that concerned the 
Towne, and forced him tocnter into abond 
of two hundred pound. . 

Theſe, if done upon theſe private cnds 
alone, had not beene Treaſon, as appeares 
by the very words of the Statute of 25.Edw, 
3. before mentioned of marching openly 
or ſecretly. 

But my Lords, theſe of Cambridge and 
Bridgewater, they were of the conſpiracy 
with the villaines, as appeares inthe Parlia- 
ment Roll of the fift yeare of Richard the 
ſecond,number the one and thirticth,and ewo 
and thirticth, where the Townes of Cam- 
bridge and Bridgewater are expreſſcly cx- 
cepted our of the generall pardon made to 
the Villaines. This being done in Reference 
to that deſigne of the villains of alerting 
the Lawes, this it was that made it Trea- 
ſon. 

If the defighe went no further then the 
enforcing obedience to theſe paper orders 
made by himſclfe, It was ſufficient, it was 
to ſubvert one fundamentall part of the 
Lawes, nay in cffe&t the whole Law; what 
uſe of Law if hee might order, and deter- 
mine of mens eſtates at his owne pleaſure; 
This was againſt the Law notoriouſly de- 
clared in Ireland. 

In the cloſe roll inthe Tower, in the five 
and twentieth ycare of Zdw, 1. a Writ wenr 
5. 2 to 
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to the Juſtices in Ireland, (that Kingdome 
at that time was governed by Juſtices) de- 
claring that upon pctitions they werenorto 
determine any ticles betweene patty and par- 
ty upon-any pretence of profit whatſocver 
to the King. 

In the cight and twenticth yearc of Henry 
the fixt the ſecond Chapter, Suites in equi- 
try,not before the Deputy, but in Chancery, 
Suits ar Common Law, not before him,bur 
in Caſes of life in the Kings Bench, for title 
of land or goods in the proper Courts ofthe 
Common pleas, or Kings Bench, 

This declared in the Inſtrutions for 1re- 
land in the latter end of King ?ames his 
time, and by the Proclamation in his Ma- 
jeſties time; my Lord took notice of them, 
called the Commiſſioners narrow hearted 
Commiſſioners. 

The Law faid, he ſhould not thus pro- 
ceed in ſubverſion of ir, he faith, he will, 
and will enforce obedience by the Army, 
This is as much in reſpeRt of the end-as to 
endeavour the overthrow ofthe Statutes of 
Laborers, of vicualls, or of cMerton for 
Incloſures. Here is a warre-againſt the King 
in reſpeRof. the end. 

In reſpeR of the Ations,whether there 
beeither a levying of warre,or an open deed, 
or both. 

My Lords, there was an Army in Ireland 
at that time of two thouſand horſe and foot, 


by 
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by this Warrant there is a full defignation 
of this whole Army, and at! Aſfignement 
of it over unto Savill for this purpoſe. 
The Warrant gives him power from 
time to time to take as many Souldiers, 
horſe and foot, with an Officer,throughour 
the whole Army as himſelfe ſhall pleaſe, 
heere is the terrour and awe of the whole 
Army to enforce obedience. My Lords, if 
che Earle had armed two thouſand men, 
horſe and foor, and formed them into com- 
panics to this end, your Lordſhips would 
have conceived that this had beene a warre, 
Ir's as much as inthe caſeof Sir Thomas Tal- 
bot who armed them in aſſemblies. 

This is the ſame with a breach of truſt 
added toit. That Army was firſt raiſed and 
afrerwards commirted to his truſt for de- 
fence of 'the people, is now deſtined by 
him to their deſtrution. This afſignation 
of the Army by his Warrant under his hand 
and feale is an open Ad. 

My Lords, heer's not onely an open a& 
done,but a levying of warre,Souldiers both 
horſe and foor, with an Officer in warlicke 
manner ſcſſed upon the SubjeR, which 
killed their Catre!], conſumed and waſted 
their goods, 

O, but five or fixe were the moſt im- 
imployed atany time, a mighty warre of 
fix men, ſcarce aRyor. 

Your Lordſhips obſerve a great diffe- 
| refice 


- 
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refice where fix ſingle men goe upon a de- 
figne alone, and when ſent from an Army 
of ſix hundred, all engaged in the ſame 
ſervice, ſo many were ſent as were ſuffici- 
Ent to execute the Command, if upon a 
poore man fewer, more upon arich, if the 
fix had not beene able, the whole Army 
mult make it good ; the reaſon that the She- 
riffe alone, or with but one Bayliffe to doc 
exccution, is, becauſe hee hath the Com- 
mand of the Law, the Kings Writ and the 
poſſe Comitatus in caſe of Reſiſtance; heer's 
the warrant of the Generall of an Army, 
heer's the poſſe exercitzs, the power of the 
Army, under this awe of the whole Ar- 
my, fix may force more then ſixty withour 
it,and although never above fix insneplace, 
yet inthe ſeverall parts of the Kingdome at 
the ſame time might be above ſtxty; for 
ſeſſing of Souldiers was frequent, it was . 
the ordinary courſe for execution of his 
orders, 

The Lord Lievetenant of a County in 
England hath a defigne to alter the Lawes 
and governement, nay admit the defigne 
goes not ſo high, hee ny declares thus 
much, thar he will order the frecholds and 
eſtates of the Inhabirans of the Coun- 
ty at his owne will and pleaſure, and doth 
accordingly procced upon paper petitions, 
foreſeeing there will be diſobedience; he 
grants out warrants under his hand and ſcale 
0 
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tothe. depnty  Licvetenants 7 pr 
of the traine bands, that upon gt 
fhall: rake ſuch number of the traine; bang 
thorow the County with Officcrs as they 
| ſhall think good, and lay. them upon the 
lands and houſes of the refuſers;. Souldi- 
ers in a warlike manger are freq uently 
felled vpon them acccordingly. Tow Lord. 
ſhips doe conccive thatThis is a levying of 
Warre within the Statute, 

The Caſe in queftiongoes further in theſe 
two Reſpecs. 

That it is more againft the declared Law 
in Ireland, not enely againſt the Common 
Law, but likewiſe againſt the Starute of the 
cight and twenticth yeare of Henry the fixt, 
again the Afts of the Commiſſioners,: a. 

ainſt Proclamations in purſuance of the 
aw, againſt that himſelfe took notice of, 
narrow hearted Comiſſtoners. 

In this that here was an Army.the Souldi-. 
crs, Souldicrs by profcfſion, As of hoſtiliry 
from them of greater Terror rhen from 
free-holders of rhe ſame County; 

My Lords, I have now done wich the firſt 
of levying warre. 

The ſecond is the machination, the ad- 
viſing of a warre; The Caſc in this reſts 
upon the Warrant to $avi/, and the advice 
inthe 23 Article. 

"The Warrant ſhewes a reſolution ofem- 
ploying the old Army of Ireland, torhe op- 
D preſifion 
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I, 


object. 
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reſſion ff his Majeſtirs' Sbjets 'and-the 


Inche'23* Article having told his Maje- 
ſty thathe wasJooſed and abſolved from 
rules of -Government and might doe every 
thing -which-power "might admit, hee pro- 
cebded rturther in fpeech tohis ' Majeſty, in 
theſe words; .You have an Army tn Ireland 
You may employ t8reducethis Kingdome. 

My Lords, both being put togethet,ther's 
a machination, a praQiiſe, an adviſe to levy 
warre, and by force to oppreſl& and deſtroy 
his Majeſtics SubjeRs. ' * | 

It: hath beene ſaid, the” Statute of 25. 
Edw.z. is a penall Law, and cannot bee 
taken by equity and ConftruRion, there 
muſt bean aQnall warrez the Statute makes 
it Treaſon to counterfeit the Kings Coyne, 
the cenſpiring,the raiſing of furnaces is no 
Treaſon, unleſſe he doth 'nummun percutere , 
acually coyne. 

My Lords, this is onely' ſaid, not pro- 
ved; the Law is otherwiſe; 19. of Henry the 
fixt, fol.47. there adjudgedrhat the conſpi- 
ring and .ayding to counterfeit coyne was 
Treaſon, and Tuſtice Stamford, f61.3. & 44. 
is of opinion, ' Thar this: 'or! conſpiring to 
cotinterfeit the groat Scale is Treaſon; The 
Statute is, If any ſhall counterfeit the 'great 
Seale, conſpiring to doe it by the book is 
Treaſon; if a man take'the broad Scalc 
from one Bagenc, and: put iE to anothery 
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_ ae Treaſon, 
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». Berwarg, 
him,what wakes to be Jane, Balſball an- 
ſwered, get men, aid goe @ King. Richard; 
In cMichaclmas Tearme, igith hethird yeare 
ot. Henry.the fourth inthe Kings Bench, oc. r0t. 
4+ this adviſe of warre adjudged Freaſon;. 

-In Qeene HANG Bokts It Ns 
Tirogkmnortes enijigd who 0.7 


Wyar 


KS \ {WF LADAu OR; 
Shiga in 7 
bythe; epnioneref 


i EE 


obea. 


(29 
W5id to levy warre withie this Realme: for 
aleetation. in. Religion, be joyried not with 
him in the” execution; This -Conſpitaey 
alone declared to be Treaſon. bythe 
Jadges. This was fer the 'Statute 'of the 
firſt of Qa#&ne'"' 7249 fo inuch inſiſted, 
upon. -That Parliament ended' in 0 obey, 
this opinjon' was - delivered. the 'Befter- 
jenny after; and is reported by_ Juſtice 
Dyer, f#:98. "It's true, Sir "Thomas Wyat 
afterwards did levy” warre, Sir Nichs- 
las hee onely conſpired, this 
iged- Treaſon. -+' *-- 
'' Stoxie/in ' Elizabeths tirnc j "Peg: 
Qiſcd 'with Forrciners. to wy warre with- 


in the - dome, wo done- in pur- 
franch! he of i pie © intefit with- 

ies of the 

be Mer ates be'Trea- 


ſon, and -he'execured  rhercupon;-- 'It's true 
my Lords; 'that- yeare- 13. EJabeth by 
Aﬀof Boheme if's-inade/Treafon to 
the jeupak of warre, this Caſe was 
4 beforethe Parliament. The Caſe 
judged in Hilary Terme; 'the Patlia- 
fiot untill © the- CAprill fol- 
lowing; Thk a wy Lords, is C 
ed in point, Ke Rent ner the ro levy 
warrc, t n one in execution 
i» «Tre ms hat-in -cheſeCales, 
© may :that-in "theſe: ES, 
the conſpifingdeing agaiiſtehe whole King- 


wer dome 


(27) 
dome included the Queene, and wasa com- 
paſſing her deſtruQtion,as wel as of the King- 
domes, hecre the adviſe was to the King. 

The Anſwer is, firft, that the warrant was 
unknowne to his Majeſty, that was a machi- 
nation of . warre againſt the people and 
Lawes,whercin his Majeſtics perſon was en- 
gaged for protection. 

That the advice wasto his Majeſty,aggra- 
vatcs the offence, it was an Attempt not of- 
ly uponthe Kingdome, but upon the Sacred 
Perſon, and his office too ; himſclfe was 
hoſts patrie, he would have made the Fa- 
ther < ic ſo too; _—_— _ unnaturall, 
more dangerous; To offer the Ki b 
ſon apo 4 etclling him that it is a Cardin, 
is a compaſſing of his death, The poyſon 
was repelled, there was an-antidote within, 
the malice of the giver beyond expreſſion. 
The perſwading of Forreiners to invade the 
kingdome holds no proportion with this, 
Machination of warre agaiaſt the Lawes or 
kingdome isagainſt the King they cannot be 
ſevered. 


My-Lords, if no aQual} warre within the The 3. Ge- 
Starute,ifthe counſclling of a warrezif neithey nerel! Head 


of theſe fingle Acts be Treaſon within'the 
' Staturez The Commons in the next place 
have taken it into. their confideration, 'what 
the addition of. his other words,. Caunſclls; 
and Actions do operatein the Caſe andhave 
conceived, That with Me addition all being 

3 put 


Anſw.t. 


(28) 
put" together, thar-he is brought within the 
Seatute of 25, Fdward-3: 

The words of the' Statute are, if any thi 
ſhall compaſſeor imagine the deth*of the 
King,the words are not,if any man ſhall plot 
or conſult the dearh of the King, no my 
Lords,they go further then to ſuch things as 
are intended immediately,direQly,atrd deter- 
minatively againſt the life and perſon of the 
King, they areof a larger extent, to com- 
paſle is to doe by Circuir, to confult or 
pratice another thing direQly, which” be. 
_— 'done," may neceſſarily prodice "his 


However ie' be in the other Treafons 
withinxhis Stare, yet in this by the very 
words'there is' foome lefe for conffroai- 
ons, for neceſfaty Inferences and. Conlſe- 


2 Wher hath beene the judgement and ptz. 
Qice of formertimes eonce _ hr : 


ob the Kings death 
— by ms Caſes of 40m 
 Jervupon theſe = 
3D :; One Owen in King fames his time in 
x7 Cry the 1g; | yeare of his raigne' at 'Sanidwich 
m Fext,. fpake theſe words, That King 
being excommunicated by the Pope, 
may be killed by any man; which kitling is 
no murther :- being. asked by thofe he he 
too, how. ho Unrſt maintaine fo blo 
affertion , hee RENEE chat: che Fabre 
| was 


| (9) ; 
was not ſo heynous as was ſuppoſed; for 
the King who is the leſſer is concluded 
by the Pope who is the greater, /atid as a 
Malefattor being condemned before a 
Temporall Judge may. be' delivered ovet 
to be Executed, ſo the King ſtanding con- 
viced by the Popes ſentence of excommn- 
nication may juſtly be ſlaughtered without 
faulr, forthe killing ofthe King is theexecu- 
tionof the Popes ſupreame ſentence,.gs the 
other is the execution of the Law; for this, 
judgement- of High-Treaſon was given 2- 
ſ him, and execution done. 
My Lords, here is no cleere intent 
appearing ' that Owen defired the thing 
ſhould bee done, onely Arguments thar 
it might bee done, This is a Compaſ- 
fing, there is a cleare Endeavour to cor- 
_ the judgement, to rake eff the bonds 
of Conſcience, the greateſt ſecurity of the 
Kings life; God forbid faith one of betr 
judgement then he, That I ſhould tretck ot 
my hand againſt the Lords anneinted, no 
faith he, the Lord doth not forbid it, yon 
may for theſe reaſons lawfully kill the 
King. - fon 
He that denies the Title to the Crowne; 
and plots the meanes of ſetting it upon ano- 
ther head, may doe this without any 'di- 
re&:os immediate deſiring the death /of 
him thar then weares it, yer this 1s' Treas 
ſon'as wasadjtidged in ro.Henry RR 


(30) 
caſe of Buytos and inthe Duke of Norfolkes 
caſc.13. Elizabeth. 

This is acompaſling of his death, foy 
there can no more be two Kings in one 
Kingdome, then two ſunnes in the Fir. 
mament, he that conceives atitle, counts it 
worth ventring for, though it coſt him his 
life, hee that is in poſſeflion thinkes ir as 
well worth the keeping. Fobn Sparhanke 
in King Henry the fourths time, mcc- 
ting two men upon the way, amongſt 
other talke ſaid, that the King was not 
righrfull King, but the. Earle of March, 
and that the Pope would grant indulgen- 
ciestoall that would affiſt the Earles rti- 
ele, and that within halfe a yeare there 
would be no LI nor peo ang of 
the King, that t ing had not k 
miſe with the — had i 
upon them.. In Zaffer Tearme in the third 

care of Hexrythe fourthinthe Kings Bench 
ot. 12. this adjudged Treaſon. This deny- 
ing the title with motives though but imply- 

y of Action againſt ir} adjudged Treaſon, 
this is a cempaſlng the Kings death. 

How this was a compaſſing the Kings 
death. is declared in thereaſons of the judge- 
ment, That the words were ſpoken with an 
intentto withdraw the affeRions of the peo- 
ple from the King, and to excite them a- 
gainſt the King, that in the end uP might 
riſe up again bim rm mortem & deſtrutiio- 
wew of the King. My 


(31) 
My Lords, in this and others 
which I ſhall cite to. you Lordipgs, k ap-. 


by Word indorroro en to roger 


dry wemcly 


chat this i is: Treaſon, - bur 


evidence to. make, > \v 441% _ 
ano þounbatgn Foſs, 


others, an Inditement was 
Tohn Awater of High-Tr 
before mantioned, for wor 


of 
yo 

== ſlain che Earle of = 
andthe a Clwence his brother withaue 


"TYTE 


(3) 


the 


them King. 
My Li es OE LO ganeI 
then words, and a8ions fod, Dbt an ah 


+ Majeldy; CT D—_ | 
Parr :bim; a flander-upon all we 
Eweland in rye ary 
,in refaling tg 
the. 'ncbetinis « of, che 
| Kingdome. 7 
| 2 Ftmdhence; chatche King ular linſe and 
rien == 
TM 
Lords, mondcatmnrbe ſaid; canner bh 


a ravated, rms 1 ould 
mn \{ 31 ud - 


ns 
ere blown odd 
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(34) © 
Country being met togetherfor Juſtice, the 
Fever Gram. the Bench, hetells. then, 
-of \the Juſtices. of the: Peace; that 
oye 1H pra rare but; Law; but 
oh ofa held 
be beavier then AY rn oh 
-'T all find,my Lords, peaks to 
aps ine ry 
ihe his c 
kenfrom him;orfromHhimſblfe, p__ 
Leivertenanr of the Courtty and Prefi- 
T1 yes AY the forces vp ant 05-1 
thoſe pans, would-imp | this 
-way'-add;aiy Lords;to pr 2 rub 
citing of an arbitrary:and valt hniſdidti- 
:on before he”had fo _— as ers vo 


| _ Lovay br Dublyn the rincipal 


Coun came tor Jtiesnaw Mer 'of 

:Peercgandiothers == 

Dcolinet 'aSpecch Ef cheMeconterel: that 
efeManZ 


- LO. . 
. 1 "IT we ** 


2. Notlong after,iothe Patharbent mil, 
_ {nqhe Dhaweof Sratt,infull 


= (39) 
that they were $0 expect Lawey as. 
ror, before che King night domizhthew wh; 4 
th 0:4 C4 rg One: 
Com ſnorepy very conlider teyrio| l 


Parliament, from himſelfe in Cathedra.go.the 
repueſiverice body-, of the - whole#ing- 
ent bony won Ywmtrobonial owes s 
- The occaſion adds much. whetyrhey defire 
the bencfir of the Lawes, and thattheir Caws 
ſes and Suites might be dejermitied-accor- 
ding to Law, andpot by-himſelfc, ac higill 


and plenhure upon/paper Peritions.;, ...... .. ;, 
and Statutes, T bat he. would make an,d# of 
eomnſell-boardin that Kingdome as binding 4s an. 
24k Ge hjs: words good by his atia 
affumedand <xcreiſed ke and law: 
leſfe, JurifdiQjon over the. lives; perſons, and 
<ſtates- of his Majcſties .SubjeQs, procore 
judgerhent-of-death-againſt.a Pearcabt, tho 
£ommanded-ancether tg he. 
this was according pultons'y v4. 'n mo nine 
of high Peace, without any, procefle: 
—_—_— CRY e Siri" andlt 
©2 [$22 By 401 cE-Igr 4g0ngtime he ielte: 
rarnofdnd flax of t 


Tobacco bulineſle, and .many INOPO 
and unlawfull Taxes, forcedanexy Parhroc 


ro diſpmelits Majeſtic royall commandeege- 
WI Q Z 


= 
> 4 
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(36) 
ine hens +ftates) at his owne" will md 


= UP —_— to. brrmgt 


by Fits 

ann re drc BYtheAs: 

ed puldiers aponitherefuſers in #ho+ 
bleu ee 


BING Aneetidizry ofthe warreberwgen 
the two Ki domesof England and Scotland: 
iy Lords, well teave itto/your Lord- 

ips Judzements, - whether - thoſe» words; 

Counfells,;and Ations wauld not have'boen 
a ſufficient yi have proved arr: Its 
dite Fs ot ap art #gainſt iq, asrhoſe be- 
and&many- otticrs are3F har 

heyweit fy ker and rye to the-inteht-to 


nd wang prot art 6 
I Ky ther et are Kin dd 


=_ of "the? King: _ fo,” here is- 2 cotn- 
Tees > of the Kings demh within the-words 


of theflyeand rwentiorh 
_—_— and armani 
The 4.Gene- MP Tons; Thieriow d 
rall Head, Teal; Gn the 


"ELEFEZEEE 
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foever hebey]ball brin ok #7 lead _ Jheyves, of" 
hooded manor any | 


r0 Hiewn' 
” On 

EIS 

c0 TG hurt doing to the COMMA, why 
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(8) , 
were dani for reaſons of State, That he was 
yay he 'thoſe words aha Ls, of the. 
veandr yaareef Edward herbird, 
egthe Lord Lieutcnanc thera, they, 


; 1 SA191 nel won woken ny ; 
Ohjef.2. "Trhath bernvideThartheSouldiersfolled 
_ ear tyre, A Por- 


Hooters, 


>r3 17; 1. + ow 
hey ws the canes girenro 


EE IE 
4 ny Ei, lelſed von: them 


; bot wo AY 
Objef.3. The Sea extends only to emthatleade 


##lehthem; my I; oa 
El Wor enly aka AO 27 
thus, Nr cet: 


Anſw. 


Gleak of 1 
"FOUL | 


(39) 


that wpon ſearch - of the nts of 
A ers in Ireland, he could not finde that 
atty man had bin attainted upon this Statute, 


our Lordſhips bad had Ow 6 to:be- 

ceveit, yerits onely my- Lord of Strefforas 
affirmation': Befides your Lordſhips know 
that an AR of Parliament binds untill it bee 
repealed. { 

It hath bintherefore ſaid, thar this Statute 
is repealed by the Statutes of the eight yeere 
of Edwardthe fourthy: the firſt Chapter, and 
ofthe tenth yeere of Ferry the ſeventh, the 
rwo and twentierh Chapter, becauſe by theſe 
rwo Statutes,the Engliſh Statutes are broughe 
into Ireland. | 

The Argument, (if I miſtook it not, )ſtood 
thus; Thatthe Stature of the firſt of # 
the fourth, the 10.Chapter, faith;tharin no 
timeto come, Treaſon ſhall be adj 0+ 
therwiſe,then it was ordained by the' Stature 
ofthe 25.yeare of Edwardthethird, That the 
Treaſon mentionedimrhe 18:yeerc of Henry 
the fixt in the Triſh Starute is not contained in 
theStat.ofthe 25 yeere of Bd.the:3 and ther: 
fore being contrary to theStarurc of the firſt 
of Henry the fourth, itmuſt aecds be void. 

My Lords; the difference: of the times 
wherinthe Stature of the firſt yecto.of Henry 
the fourth, and thar of the 18 yeere of Henry 
the ſixt- were made, cleares the Point, as is 
humbly conceived; that of Henry the fixr 


(40) 
../The-Sramte of the oighth-yeareof Ed: 
wed the fourth, and the. teach! of: Howy. 
the ſeventh, bringing” in; the [Englith Sta-. 
rates in order and ſeries of time, as 'they 
were'made one after another (as afterwards 
is/prooved they did) it cannot be that the 
Statute of the firſt yeere of Hezery the fourth 
made fourty yeere before, ſh uld repeale or 
makevoid the Starute of the 18. H.6.made ſo 
long after. The rule of Law is that Leges 
poſteriores priotes abrogant, that latter lawes 
repeale former, bur by this conftruQion a 
former Lawe ſhould repeale and make 
voide a Non ens, a Statute that then was 
nor. 

If this were Lawe, then all the Sta- 
eures that made any new Treaſon after the 
firſt-'yeere''of Henery the fourth were 
voide in the very fabricke, and at the 
time when they were made, hence like- 
wiſe it would follow that the: Parlia- 
ment now: upon whatoccafion foever bath 
noc power> to :make--aty thing : Treaſon 
not | declared 'to 'bee fo 'in the. Starure 
of the five and twentieth yeere of Edward 
the third. z This ; your, Locdſhippes ca- 
fily ſce would-:make- mach for-my Lord 
of Straffords advantage ; ; bue why the Law 
ſhould bee, - ſo your | Lordſhippes as yer 

have onely heard .an' affirmation of it, no 

reaſon. oy * 251155003 VIGnH:21 
But ſoene...touch was - given that: this 
Gi | Stature 


fth (49) of 

' Statute of the tenth yeere of # the 
ſeventh-in words makes all "the Inf Sta- 
tures: voide;' which are contraty tothe En- 
gliſh. The Atmfwor to this-is a deniall 
that there are any ſuch wordes in the Sra- 
tute : This Sratute declares, that the En- 
gliſh Statutes ſhall bee effeQuall and con- 
firmed in 7relend, and that all Statutes, be. 
forc time, made to the contrary ſhall bee 
revoked ; this repeales onely the Iriſh 
Statutes of the tenth yeere of Henerie_s 
the_ fourth, and the nine and twentieth 
yeere 'of Henerie the. fixt, which fay 
that the Engliſh Starutes ſhall not bee in 
force in Ireland, unlefſſe particularly re- 
ceived in Parliament, It makes all the 1. 
riſh | Statutes voide , which ſay- that the 
Engliſh Statutes ſhall nor bee in force 
there. 

It is uſuall when a Sratme faith, that 
ſuch a thing thall bee done or "nor done, 
ro- adde further that all Statutes to. the 
contrary ſhall be voide. 

No likeli-hood that this Statute in- 
tended to rake away any Statute of Trex- 
ſon ; When bur in che Chageer next be- 
forc his, Murder there / is rtade Tres- 


Thaz this wy of rhe - cighteenth 


yrs ——- fixr remaines on foote 
_— by ay 4 


(43) 
the cighth yecre. of Edward. the. fourth, 
or of the tenth yeere of Meneric_ 
the ſeventh res cxpreſlely by two 
ſeverall Ads of Parliament made at the 
ſame Parliament ofthe tenth yeere of Henry 
the ſeventh. | 
_. By, an; (Ace of as .in- Henry" 
the fixt time, in Ireland \ it. was made 
Treaſon for any. man to procure a iy 
ve ay or wy, other Command what- 
oevers,. for apprehending any perſon in 
Ireland. for .. ÞPieaſo reaſon ih ie, that 
Kingdome, and, to, pur .any. ſuch Com- 
mand -'in execution ; Diverſe had. beene 
attaineted of Treaſon for exccuting ſuch 
Commands :- Heere is a Treaſqn ſoe 
madc by. Age of Parliament in- Heary 
the fixt. time :, In-the third Chapter of 
this Parliament of the tenth of Henry the 
ſeventh an AR is paſſed for no other cnd 
then to regen this Statutg of Henry the 
'fxt of Treaſon. 
DET _ Statute of. Henry the fixr of 
had bcene formerly repealed by 
the I of 8. Edw.4. or then by the 
to and twentieth Chapter of this Parlia- 
got 10.8.7. by: bringing /jin the -En- 
Statutes ,. the Law-makers were much 
Siſtaken now to make a particular 


In q Roni om ſo ore ot I ha oy 


"In 


(43) 
In the eighth. Chapter of this Parlia- 
ment of rhe renth of Henry the ſeaycnth ; 
. It's, enafted, That the. Statutes of iKilikes. 
ny and all other Statutes made ,in'irdland 
.( two onely, excepted, whereof this- of 
the - cighteenth - of Henry the + fixt is 
none) .tor .the, Common-weale, ſhall bee 
enquired. off, and executed, . My, Lord of 
Strafford ſaith , that the bringing: in. of 
the Exgi«/b Statutes. hath repealed this 
Statute of the .cighteenth yeere of - Hew- 
9, the; flxt, the Acer of Parliament 
made the ſame time ſaith .noe; it: ſaith 
that all rhe Iriſh Statutes , - excepting two, 
whereof this is none, ſhall ill bee'in 
for ao th __—_ 
_. 06jet.. 'Ob!. But however.it was. in 
Io, He.7.., yer. it, appearcs. by Judgement 
in Parliament afterwards,” That this Statute 
of the cighteenth yeere of Henry the {ixt is 
repealcd, and thar is by the Parliament of 
the cleventh yeereot Queene, E/iJ4berb, rhe 
ſeventh Chapter, That by this Partiament it 
is enaited, that if any mav without b- 
cenſe from the Lord Deputie, ' lay any Soul- 
ders Kpon the Ki $ Subjects, if . hee bee 
4 Peere of the Realme, hee _ ſhall forfeizv' ove 
hundred pounds, if under the degree of 8 Prere 
100-markes... This Statute as-is alleadged 
declaxes, the penalty of laying .Seyldiers 
+upP1 the: SubjeAy zo bee onely a hugdred 
pounds ;, and therefore itsvort Treaſon). -+2 
0 0:43 07 bale>n Fi3w on 9 uſwer 


ma * 


| (449 1d hh 

Anſwer, My Lords if the offence 
for which 'this' penalty of ore” hvndered 
Panel laid upon the offender bee for 

yirg Souliders, or leading them to doe 
2ny as offcnſive or - 0 na yo = 
Kinges people, The - Argument har 
fore force, hat that the offence is nor 
for' laying  Souldiers upon the +. true 
Subjeds;* that this is not the offence 
intended in the Stature will appeare 
fo your Lordſhippes, © Ex «bſ#ras, from 
the wordesof it. 3 gba | 

The words are, That if any man ſhall affers- 
ble the people of the County together to con. 
clude of peace or warre, or ſhall carry thoſe_ 
people'' ro doe any AG off five 07 mnua- 
ſrve  thew hee ſhall "forfeite one "biingred 
pounds ; If concluding of warre and tar- 
-rying the people to As invaſive, bee a- 
-gainft 'the Kinges SubjeRs, - this is- high 
Trezfori within the/words of the' Statute 
of the five: and twenticth yeere of Edward 
the third'; For if any SubjeR ſhall' afſem. 
ble the people and. conclude a warre, and 
@cordingly ſhall leade them to invade'the 
:SubjeE*rhis'is a levyin$ot warre withinthe 
wordes \of thit Statute; and theti the' Sta- 
eutesofthe five and rwenticth yeer of Zdward 
thethird ; che firſt of Henry the fourth; and 
thefirſt of Queene cM oy which the Earleof 
Strefferd in. his Anſwer defires to bee try- 
ed by, arc as well repealed inthis point = 


(389) 
the Starute of che coghucemth yeare.of Hen... 


nie the fixr, hee might then; without: feare, 
of Treaſon have . done: what, hee? pica- 
ſed with the Irifh Army ;. for. all the, 
Statutes of levying warre, by this Sta-: 
rute of the eleventh Yecre of Queenc 
EL1z4a38 7TH were taken, out of his, 


Wa Jn, 
Fey. Ireland a Subjed Loyd farces,. 
e 


concludes a watre againſt $ pea- 

le,. aRually invades them blood-{bedde, 
\$AT urging of houſes, . Depredatigns . enſug z 
two of thoſe, that is murder and 
ot houſes are Treafon, and there the other 
fcllony; by this conſtruQion he pl NBerR 
of Treaſon and fellony is turned oncly. into 
fine of one hundred pojinds; Fay 
life, lands and all his goods,onely to, lolſe A, 
part of his goods. 

The third abſurdiry,a warre is mmm 

three ſeyerall. Inrodes. are ,made upon 
Subje&; in. he SA, red; 
mage; inthe fiver| = 
Dam <a . T5 third , tenne thoghad 


2. 
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heet's no” dammaye” to the” 'Sibje&'thiat 3 is 
robbed atid deſtroyed. : 

My Letds the e Stabite will free it ſelfe' 
and the makers of it from theſe 'abfurdi- 
ries. 

Themeaning of this Statute is, That if any 
Capt aine ſhall 'of his owne head Loncldde> 
of p eace Of warre <xinf the Kings Enemies 
or [Rebels or ſhall! upon his * Woe head 
invade them, without warrant” from the' 

"or -the Lord ,Depurie of Ireland, 
that * then, hee ' ſhall forfeire a bundred 
pounds: a 

"The" offetice is not for lzying of Soul- 

_— 6 the Kings people; but ma- 
warre , againſt He Iriſh Rebells 

es warrant : the. offence is not 

i” the" marter',” but" in*the” manner,” 'for 
doing a thing Lawfull, bur: without, mi(- 


ſion. 
appeare by the generall ſco c 
ofteSenalh t being pi aber, 


And, "By particular claufes "i the'S & 


3. By the Condition of chit Sm 
cherinie ofthetaaking of th: 47 
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governc- 


: (47:) 
government which belonged to the 
Crowne, for preventing of this Its enaQted, 
that no man _— within the Shire 
grounds, ſhall thenceforth afſumeor take 
upon himſelfe the — name of 
a Captaine within thoſe Shire grounds, 
without Letters Pattents fromthe Crown, 
nor ſhall under colour of his Captaines- 
ſhip make any demand of the people of 
any cexaRion, nor asa Captaine affemble 
the people of the Shire grounds, nor as4 
Captaine ſhall leade thoſe people to doe 
any as offenſive or invafive without war- 


rant under the great Scale ofiZugland or of 


the Lord Deputic upon penalty that if hee 
doe any thing contrary to that a&,then the 
Offendor ſhall forfeite a hundred pounds. ' 
My Lords,the Rebells had beene out, the 
Counts of juſtice ſcarce ſat , fordefence of 
the Country diverſe uſurped the place of 
Captaines, concluded of warreagainſt the 
Rebells & invaded them without warrant; 


invading the Rebclls without authority is 


thecrime., 

This appeares further by - partieular 
clauſes in the Statute, none ſhall exerciſe 
any Captaineſhip within the Shire grounds, 
nor aſſemble the menvf the Shire grounds 
to concludeof Warre,or leade them to'any 
invaſion, < —_ 

That that had anciently beene ſocon- 
tnued to this time, _ the Iriſh —_— 


(48) 


Engliſh pale, they within the Shire grounds 
wzre within the Englh pale, ani. ad fidems 
c&.legem Angliz, the Iriſh that were withour 
the pale were enemies alwayes citherin 
open a& of hoſtility or upon leagues, and 
hoſtages given for ſecuring the peace, and 
theretore as heerein England, wee had our 
marches upon the frontiers in Scotland and 
Wales, {o werethere Marches betweene the 
Evxzliſh and 1riſh pale , where the inhabi- 
tants. held their Landes by this. tenure to 
defend the-Country againſt the 7ri/h, as 
appeares in the cloſe Rolls of the Tower 
in the 20. yeare of Edward the third, meme 
$1414 15.00 the back({ide,and inan 1;hPar- 
liament held the 42. yeare of Edward the 
thicd..;-Its declared , that the Engliſh pale 
was almoſt. deſtroyed-by the 1riſh ene- 
mics, and that there was no way to pre 
»entthe danger, but onelythat the owners 
reſide upon their Landes for defence, and 
that. abſence ſhould bee a forfcieure, this 
aQof Parliament in a great: counſcllheere 
was affirmed, asappeares inthecloſe Roll, 
thie.an. YFap of Eamardthethird, membrans 
20,dorle. =&i 
_ * Afterwards as appearesinthe Statute of 
the cight-and-twenty yeare of Henry the 6, 
Jn Trelaxd,this hoſtility continued berweene 
Engliſh marches and the 7riſh, enemies, 
who. by reaſon” there was no. difference 


berweene, the, Fngliſh, marches and thera 
| in 


(49;) 
[n their apparell,did daily notbeing known 
to the Eng jſb,deſtroy theEnghfh wuhinthe 

- hr ao pert wrwrms, yo to x 
man ſhall ſhave the haire o 
d;flindtion ſake, This hoftility- apoieſe 2 
till the tenth yeare of Henry Afar? 
as appeares by the Statute of the-cenitrof 


-Hepry the ſeaventh,the.feavon 


ters and ſo ſucceſſively downewards, ti 
the making of this: very Statute! of' the 
eleaventh- yeare: of | Queene ©4#1;Xaberls, 
as 'appeares fully -in the; nimby: Chap 
tcr. 

- Nay immediatly before, and at” the 
time of the making of this Statute; ; there 
was not ' onely-emnity berweene thoſt - 
-of the Shire grounds. thar'is the Bugle 
and Iriſh pale, but open Warre and 

of hoſtility, as appeares by Hiſtory of 
no lefle- , then that Statuee K 
ſelfe, torin the firft: Chapteriof this 'Sta- 
tute is the 'Attaihder of Shane: O Neale, . 
who had made open Warre, was. laine 
in open Warre, Its there declared, that 
hee had gotten by force''all- the. Norch 
of Ireland: for an; hundred'-and:-twenty 
miles in length,and abovea100.inbredrh, 
thathe had maſtered diverſe places within 
he. & bſh gale, _ the: dane -of: 


Satori gh yet ITED! 
Dor al coached: wt — 


(50.) 

continiled: by _ Pi, Gerard a 
the white, Knight, and Themes. Queverford, 

* thi > bj the Statute he iv 

teenth yeare of Queene Elizdberh.in Ireland, 

buttwo yearcs after this of theeleaventh. 

yearc of Queene EkJabeth, where they are 

intod ofhigh 


arwdintod onforlevyingWarre 
thiscleaventh yeare, wherein this Statute 
was made. 


So that my Lords —_— before, 
and at. the time.of the making of this Sta- 
ante; there being Warre betweene thoſe 
of the Shire- grounds mentioned. in. this. 
Statute z and the Iriſh, the concluding of: 
Watrre and Acts offenſive and invalive 
thete mentioned, can; bee - intended; 4 
gainſt. no: others;, but the 1rihiche- 
mIES. 


: Againe the words of. the Statute are 
no Captaine 'ſhall | aſſemble | the: people- 
of the / Shire-- grounds: to; conclude '.of 
peace or.warre,: is it to 'bee preſumed, 
that thoſe of the Shire gronnds will con-. 
clude of Warre againſt themſelves £ nor 
fak the ! Starute ſhall carry thoſe of-che 
Shire grounds to doe any Arts inyaſive; 
by the conſtruction which is made on the- 
other fide, they mult bee carried to fight: 
againft themſclves.,' - 


fhall -aflumc the tame or authority of a 


Captwac, 0145 3 Captaineſhallgatherthe.- 
203 ! FR T6 peo-- 


(51) 
people kogether, or as a Captaine. leade 
them. The offence is not in the matter, 
but in the manner: If the as offenfive were 
againſt the Kings good ſubjeRs, thoſe thar 
went under command were puniſhable, as. 
well as the Commanders, butin reſpe&, 
theSouldiers knew the ſervicetobe good in- 
it ſclfe being againſt the enemies, and that it 
was not forthem to diſpute the anthority 
of their commanders, the penalty ofa 100. 
_ is laid onely upon tum, that as. 
Captaine ſhall aflume this power without 
warrant , the people commanded are not 
within the Statute, 

- My Lords, the logicke whereupon this. 
ment. hath beene framed ſtands thus, 
becauſe the Statute of theelcaventh yeare 
of Queene Ek;abethinflicts a penalty of 2 
100, pound, and no more upan any man, 
that-as-a Captaine without warrant, and 
upon his owne head fhall concludeof, ot 
make Watrre againſt the Kings enemies: 
therefore the Statute of the x8, yeare of 
Heprythe fixt, is repealed, which makcs it. 
treafon to lay Souldicrs upon, ot-to.Jevy 
warre againlt the Kings good pooges. | 

Butmy Lords obſcryation hath binmade 
upori other words of this ſtatute,rhat isthat. . 
without licence of the deputy; theſe 
puty is withinnone of theſe Starntes, | ©!? 
My Lords, this Argument Kanes he 


(52.) 


«the ſame reaſon with the former, becauſe 


heehath the ordering of the Army of 1re- 
landfor the defence of the people, and may 
give warrant to the Officers otthe Arm 
uponeminent occaſions ofinvafion to refiſt 
or proſccuto the enemy; becauſe of the dan- 
gertharcl{cmightenſuc forthwith by ſtay- 
1ng for a warrant from his Majeſty out of 
England, Thetefore it'is no treaſon inthe 
Deputy to nar hr Army in Irelazd 
whenſoever hee pleaſcrh for theſubverfion 
of the Kings good people,and of the lawes, 
My Lords, the Statute of the tenth yeare 
7 the J_ y _ ——_— 
| touched upon for. t rpoſc, 
clatretebibufinesinbork pain; rvbes 
it is declared , that none” ought 'to aiake 
warre upon the r;ſþ rcbells and enemies 
withour warrant from the Licutenanr, the 
fortciture'a hundred -pounds as there: the 
Sratute is the ſame with-this, and mighn- as 
well have beene-cited for repealing the 
Statute of the ny oem Fi of Henty the 
ſixt,as this of the eleaventh ycare of Queene 
ElA&beth : roy re beene. infiſted 
upon.it would have expounded:theother 
twocleare againſt him, _ | 1 
My Lords, it hath beene further ſaid al- 
ough theſtatute bee in force, and there be 
withirit, yettle Parliament hath. 
no jurisdidtiot, thetreaſons are committed 
in /retand, therefore not triable heze, . * 
«t CAE T ok My 


(53,) 


My Eords, Sir Joh» Perret his predecel: ' 


fors in the 24. yeare of Queene BlAabeth 
was tried in,the Kings bench for treaſon 
done in Ireland, when hee was Deputy; 
and Oracke in the 33.. yeare of Queene 
Elizabeth judged heere for. treaſon done in 
Ireland, ', 

Bur it will bee ſaid, theſe trialls were af- 
ter the Statute of the foure-and-thirticth 
yeare of Henry the eight, which enacts, that 
treaſons beyond ſea may bee tried in Eng- 
Land. | 
My Lords, his predeceſſor my Lord 
Gray was tried and adjudged here in the 
Kings beach , that was in Trinity. tearme 
in the three-and-thirtie yeare. of Hepry the 
eight, this was before the making of.thaf 
Statutes | 
- To this againe will bee ſaid, that it was 
for treaſon by the Lawes and Statutes of 
England, but this is notfor any thing, that's 
treaſon by the Law of EZzg/axd, butby an 
Iriſh Statute. 

So that the queſtion.is onely whether 
your.Lordſhips 41n Parliament heere have 
cognizanceot an offence made treaſonby 
an /riſh Statute in the ordinary way of juy 
dicature without bill , for ſo is the preſeat 
queſtion, 

For the clearing of this, - I ſhall/pro- 
pound twothings to yourLoxrgdſhips confi: 
derationy. | 


Whethes. 


dnſs? 


(54) 


Whether the rule for expounding the 
Iriſh Statutes and cuſtomes bee one, and 
the ſame in England as in Ireland, 

That b&ng admitted whether the Parli- 
amentsinExeglend have cognizance or juriſ- 
diction of things there done in reſpe of 


the place, becauſcthe Kings writ runnes not 


there, 

For the firſt, if in reſpe& of the place, 
the Parliamenthere hathcognizance there, 
And ſecondly, if therules forexpounding 
the 1riſh Statutes and Cuſtomes bee the 
famehercasthere, this exception asI hum- 
bly, conceive muſt fall away. 

In England there is the common law, 
the Starutes, theadts of Parliament and cu- 
Noies peculiar to certaine places differing 
from the common law, it any queſtion 
ariſe concerning either acuſtome or an a& 
of Parliament, the common law of Z»g- 
land, the firſt, the primative and the gene- 
rall law, that's the rule and expoſitour of 
them and of their ſeverall extents , it is 
ſo heere, it is ſo in'Treland, the common 
law of-Enzland, is the common law of 
telaxnd likewiſe; the ſame here and there 
inall thepartsof it, 

It was introduced into Trelavd by King 
Fob», and afterwards by King Harry the 
third, by a& of Parliament held in Zngland 
as appeares by the pattent_Rolls ofthe 30. 

oo 
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ni wiilitate terre Hibernie, & dit ws. 
Regis, Rexwoult, cr d6 communi. chufilio Regis 
praviſim.e# quod annex deges & Y Feder 
qrein rogue. Angie, TONTHIHy | Irie ve! 
neantur, 7 eadem terra eiſaen It a-\ 
ceat, & per ieaſtlew regatar,, ficu | dy minus ); 
hannts Rex cumallimbeſſer is Hibenic 
rfierom andatuit.} Win th0. Rex wMs ied 
omn/ 4 bretyade compage Jar: ry 
rn cnt wer 
ſoeillo Regis', mandatam eſt gzdarebie 70 
eres qued pra pace & ' tranquillitate” les 
!rrpizy perneaſdemliges ths vY m__ or 
mitam,ehcacoi ach emibl fea uuntur.' Th 
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dze Segtembres.2\\” » (it 12UDN2U1 La2: 4 £436 
mn \Hrdels. an! unior-of bot K ingdomes | 
———_— airing td the bin 


he) wa alex] hero! 8 clic w. 

2 FL yaa 7 re," 

! Mp Lon Turin dhe bl} left 
anexccption;] rhatis,rhit ititri 

felonies, and _— cap pl _ c 


heldiin England ini the fourteenth yoo if 


yarn is-pot int prin pit of 
is mehe; Part 
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in-Ircland asin-England.” 
; ing thatno/ exception might yetrenie 
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(46) 
np Ir 47 or _ 


I eadems. Lex. Hibermicis q 
Anglicis.,, This AQ & cneolledi i the Patenr 
rolls. of the fifth- yeere of Edward the-third, 
PArA De ennh. 35 + OEETS 

'The.Iridb chegrtven recciving their I LAWES 
from hence, they ſend their Students ar Law 
tp. the lapes. of Courts-in . where 
they. geccive theix. degreez-and of them, and 
of the comman Lawyers of-this Kingdome 
arethe Judges made. 

My Loxds, The petitions have been many 
from Iraland,co from hence fome Judges 
No » 1="YE in the Lawes NN 


Ie hath been frequett in caſes of d 
cada ſend pay Goo to the Parkamer, 
ng by advice from 
IM to ny erm reſolutions, of 
oubts : Amongſt many I'll cite your 
+ 0Qcly one, Eitis ina caſt of 


_ 
They 


Mons mere. 


ages proves the contrary. 
| H 2 


457) 
nie er corafptiſin ryan inde 
"rig let out of ptrion ten 

of choir .-'The —_ of-the 
Statute ofthe fikchyoercof Eavard clic fourth 
inTreland being obſcure, the Judges there not 
being farisfied whar todoe, ſent the caſe over 
ro the: Queene , deſired the opinion-of the 
Judges herez which 'was done accordingly: 
TheJuges here ſentovertheiropinion,whi 
Thave out of the Booke of Juſtice Anderſon, 
one of the Judges conſulted withall. The 
Judges here delivered opinion upon an Iriſh 
Scarute incaſe of Treaſan. 

'' " Tf bee objeted , Thar in this- caſe the 
Judges here did not judge upon the party ; 
their opinions were ad 

conſciemiam of the Judges in Ireland ; that 


theju bel to the Judges there: 
| oe wht ubmiſſon, this and the 


other Authorities prove that for which they 
were cited; that is, That no abſurdity, no 
failer of Juſtice would enſue if this great Ju- 
dicatory ſhould judge of Treaſon fo made by 
ee Lon ther of Judging 
common Law, e upon 
2n Iriſh Statute, the of the Crowne for 
things of life and death, arethe ſame here and 
there. Thisis all thathath offered. 


England 
of for done in Irc- 
Sn 


Writs 


(GB) 
* Writs of etrour in Pleas of the-Crowne 
as well-as in civill: cauſes, - haye in; all; Kings 
reignesbeene brought here,.cven.in the info. 
tiour Courts :of\ Welkminker Halb 5::upon 
jadgements_ given:inthe Courts-of ireland; 
The practice is Is\o frequear;8 ſo welt known; 
as that:Lſhall-cite'ndneof them to your-Lordy 
ſhips +-no prefidentwill IIS peer 
@uced. roiryour Lbrdſhips,;that ev 
was renianded back againe into Ire _ 
cauſe the queſtion'rdſc moo an Iriſh Sracure 
or cuſtome,: 40b31 
But it will be ſai4;/Tbat\naig of erour are 
otlyipondfaileroffuſticeintrelapdjandthar 
_ To eland beequees Keg for 
onein-lre auſcrne Kings WA 
Eon IT 
; vbro4: P ja init Kin 
Herihs and inferivar Cduirs-ar- We Iminite 
Hill 3the queſtions; whetherit bee {&.in Par 
Tiament:::i/Tho Kings writ runsnpt withinche 
-Coumy Palatineof Gheſter and Dirham, nor 
withinthe five Potts; ocjthet didit ifs Wales 
before the unionin Henry the cighth's time;af 
ter the Lawts of 'England were brought/inr: 
Wales in King £dmard the firſt's time, ſuits 
were notoriginally commenced inWeſtminſt. 
Hall; for things dorie itrthem, yet this never 
excludedrhe Parliament: ſuits for life,lands, 
and goods' within thoſe juriſdiQtions are de+ 
torminable in Parliament, as well asin any 0- 
thr pants of the Realme, > 2113 22v 
Treland 


/ 


WET. 


(59) 
- Ireland;as/appeares by the Statute of the thirtieth 
yeerof Henry thethird, before mentioned, is united 
to the Crowne of England. . 
-» BytheStatute 'of t cight and twentieth yeere 
of. Fewry the fxthy(in- Ireland, it is declared in 
theſewords; /That Ircland is the proper-Dominion 
of Englahd; and united tothe Crowne of England, 
which of England is of it-felfe,' and by ic 
' felfe, fully; wholly , and entircly-/endowed with 
all power and. authority” ſufficietir:to-yoeld tothe 
ſubjeRs ofthe ſame full. and, ptenary remedy in all 
debates/and ſuits whatſoever.” 3 Sf! 
| ' - By the Statute of the threx'and: thiniethyeerof 
- Henry the cighth; the firſt Chapter, when the'Kings 
!'of England firſt affunied|the'ritle:of 'Kihg of Ire- 
- land,:it is there enaRted; ThatTreland ſtill 'isto bee 
( held as a Crown annexed and united tothe Crown 
. of Englarid. a} ms ; LAY 158 T 
.  Sothet by the ſame reaſon, from'this, that the 
Kings wric-runs not in Ireland, -t might afwel} bee 
"held;thatrhe Parliament cannot originally hold plca 
of things done withiss the County Palatine of Che- 
ASI TT 
- ire 1s:part of th | ; and;as ap! 
bychoſ@Scames, eos ce vieige. 
This is made good by conſtantpraQice. In all 
"the Partiamentrolls,-fromthe firſtrothe laſt; there 
-are: receivers and: tryors of petitidns appointed for 
Ireland. For the Iriſh to>come bo farre withtheir 
- petitions forjuſtice, andthe Parliament not-to have 
: cognizance, when from'time'to Tl es rat 
Me the 


(60) 


the beginning of the Parliament appoirited recei- 
vers and tryers of them, is a thing not tor bee-pre- 
ſun ied. th uH | 5.934 03 
Anappealc in Ireland brought by:#7k4ew Lord 
Feſcye againſt John Fitz: Thomas Gor 'treaſonablc 
words. there ſpokett, before any Judgementgiven 
inthe caſe there, was removed into the Patliament 
in England, and there the defendant acquitted, as 
appeares-in the Parliament pleas of the two atid 
rwenticth,ycercof £diwerdthe firft. ls 
The ſuits for lands, offices, and goods,originally 
begua here, are many's and if queſtion grew upon 
matterin faR, a Jury uſually :ordered to try it, and 
-the verdi& returned. itito: Parliament, as in thecaſe 
off one B«liben, in.the Parliament of the five and 
' thirticth yeere of Zaward the firſt. If doubt aroſe 
upon a matter triable by Record, a writ went to 
the Officers in whoſe the Record remained, 
to certifie the Record, as was in the caſe of Robert 
Bagot the ſame Parliament of the five and thirtieth 
yeere of Edward the firſt, where the writs went to 


inthe Parliament ofthe three and thirticth yeere of 
Edward the firſt, where the writ was awarded to 
the Treaſarer of Ireland. po. 
Es wry ater vary pppenenn 
d Egan er egy 

| Y 


(61) 
by three Acts 'of Parliament. before cited. 

It is of higher juriſdiction dere Leges , then to 
judge by them. Wes 

The Parliaments of England doe binde in Ire- 
land, if Ireland bee particularly mentioned, as is re- 
ſolved in the Book caſe of the firſt yeere of Henry 
the ſeventh, Cokes ſeventh Report, Calvins caſe,and 
by the-Judges in Trinity Terme, in-the three and 
thirtieth yeere of Queene Elizabeth :- The Statute 
of the cighth ycere of Zawerd the fourth, the firſt 
Chapter io Ircland recites, that it was doubted a- 

the whether all the Engliſh Statutes, 
though not naming Ircland, were in force there ; 
if named, no doubt. 

From King Herry the third his time downward 
to the cightlvycere of Queene Elizabeth (by which 
Stare itis made felony to carry ſheepe from Ire- 
land beyond ſeas) inalmoſt alltheſe Kings reignes 
OE f the 3 — yer there 

The of « power 
over their lives and cſtates, is higher then of the Ju- 
diciall in queſtion, Util! the nine and twentieth 
yeere of Edward the third, erroneous j 
givenin Ircland were detcrminable no where but 
in England ; no, not inthe Parliaments of Ireland, 
as it appeares inthe cloſe rolls in the Tower, inthe 
nine and ewentieth yeere of Edward the third, - 
membr.12. Power toexamine and reverſe errone- 
ous j in the Parliaments of Ircland is. 
nw hence; Writs oferrour lie inthe Par- 
lament here upon erroneous judgements-after that 


time 


(62) . 
time given inthe Parliaments of Ireland, as mr Ine / Fans 
in the Parliament tolls of the cighth yeere of Hinry 
the ſixth, xo. 70. in the caſe of thePrjorof Lan: 
than. Ir is true , the caſe isnotiderermined there, 
for it's: the 1aſt hing that came.into the Parliament, 
and could'not/b: determined for watit oftime but 
no exception at all is taken to the juriſdition. 13 

The As of Parliament made in Ireland have 
bin confirmed-in the Parliaments of England,as ap- 
 paatsby thecloſerollsinthe Towgintherwolrnd 
fortieth yeere of Eaward thethitdywrerkbun o: dorſa; 
where the Parliamentin Treland,fortheprefervation 
ofthe Countrey from theTrifhi, who tad almoſtde- 
ſtroyed it, made an AR, that all the land-owners 
that wete Engliſhhould refidermpor their! nds; or 
= they were tobce forfeited: 'Vhis 'wis here con- 

rme 

In the Parliamentof che fourth cy Henrythe 
fifth,chap.6: As of Purlamonrins brelandare eons: 
firmed; -and; ſome '|ptivilcedges eftheiPoeresia Thc 
ParliametitFthereate tepulared;: 7:2 291i! 11571 1) 

Powet to repeale Iriſh Scatures,: power ro CoN-! 
firme them, 'canniot be bythe Parliament here; if 
ithathnot of their Parliaments, wmleſſe: 


it befaid, Thi®the Parlisment may. doeitknowes 


ndt what. 7 T 2h nelios gin afar 7 


| Gameſey andJerſeyareunderthe Kings Tg 


on, but are not parecls'of the Crowne of 
bit of the Duchy of Nertandy ; they a 


verned by the Lawes of England,as Ireland is; os | 
yet Parliaments i in England have uſually hitd plea. 


of, 


partSzappointeds; !rt 201 0] .>4110.7 vi 7 
©: >Iibeleove your korifhips wvilbhave:no-i02/es 
ſhewatiofany tlic juriſditiva.of the Pali. 
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It ſaith not,other then ſuch penalties or treaſo 
as arc expreſſed and decured in the Statute of: on 
E.z tharmig — ye ym irto thoſe 


thar-are parti aft 
reakons to the generall. io viſion 
of thar Statute, wherein the oooh 
fonsdro-xprohyept on hors" Us 


If it bee as ke what good this ea) FP 
take not away the commion-Lawarreaſons: -- 
-T. tatrny <A rice wenn —_—_—_ 5 AR 
nbinarcg p—_ mce the firſt'of #.4.w 
all before” 1, Hs evetifintills 
E. 'F bpm weſſ words: ' 
exppetſe words.it takes away all dechrl 
Nw fin ary futhad been madein Prlament 
theſe for the future arc likewiſe taken way;fot 
whereas it might have been: ) whether! 
er lr _H.q.t06k away any treafe bit Hoſe" 
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law, there's never a: Judge amongſt them, 

Its felony to embezill any.one of the judiciall 
Records of the Kingdome, this at, once ſweeps 
them all away, and from all. | 

Its treaſon to counterfeit a twenty ſhilLpiece 
here's a counterfeiting of the. Law, we can call 
neither the counterfeit nor true coinc qur owne. 

Irs treaſon to counterfeit the great Seale for an 
acre of landzno property hereby 1s left toany land 
at alt. Nothing treaſon now, cither againſt King 
or Kingdome, no law to puniſh it. 

My Lords, if the queſtion were asked in, Weſt- 
minſter' Hall ; whether this were a crime punith- 

able in Starre-chamber,or in the Kings Bench, by 
fine or impriſonment, they would fay, It went 
higher : It whether felony,they would ſay, That's 
for an offence onely againſt the life.or goods of 
ſome one or few perſons : It would, I 4 
anſwered by the Judges, as it was by the chicte 
Juſtice Thirnine, in 21.R.2. Thatthough he could 
not judge the caſe treaſon there before him, yet if 
he were a Peere in Parliament, hee would fo ad- 
judge it. | Nos 
+ My Lords, if it bee too bigge for thofe Counts, 
we hope its in the right way here: 
- 2. The ſecond conſideration is from the frame 
and conſtitution of the Parliament; the Parliament 
is the great body politicke , it comprehends, all 
from the King to-the Beggar : if ſo, my Lords, as 
the naturall, ſo this body, it hath power over it 
ſclfe, and every one of the members for the pre- 

) K ſervation 


(72) 
' ſervation of the whole: Its both the Phyſician and 
the parient : if the body bee diſtempered, it hath 
ae to open a veineto let out the corrupt bloud 
or curing of it ſelfe, if one member be poyſoned 
or gangrened, it hath power to cut it off for the 
preſervation of the reſt, | 
But,my Lords, it hath bin often inculcated, that 
Law-tnakers ſhould imitate the ſupreme Law- 
giver, who commonly warnes before he ſtrikes ; 
the Law was promulged before the jugdement of 
death for gathering the ſtickes , no law, no tran(- 


on. 
My Lords.to this the rule of Law is, Fruſtra legis 
auxilium invocat, qui in legem committit , from the 
lex Talionis, he that would not have had others to 
have law,why ſhould he have any himſelfe * wh 
ſhould not that be” done”to him; that hintſclte 
would have done to others ? 

Irs true, we give law to Hares and Deeres, be- 
cauſe they be beaſts of Chaſe; It was never ac- 
counted emher cruelty or foul play to knock Foxes 
and Wolves onthe head,as they can be found, be- 
cauſe theſe be beaſts of prey : The Warrener ſers 
traps for Powlcats-and other Vermine, for pre<, | 
ſervation of the Warren. , | 

Farther, my Lords, moſt dangerous diſcaſes, if 
not taken intrme,they kill : Errors in great things, 
as Warre and Marriage,they allow no time for re- 
4 ques , it would have beentoo late to make a 

aw. when there had been no law. 
-* My Lords, for further anſwer to this objeQi- 


on, 


(3) 
oft, he hath-offended a law, a law within, the en- 
deayouring to ſubvert the lawes and politie of the 
ſtate wherein he lived,which had fo long,and with 
ſuch faithfulneſſe protected his Anceſtry, himſelf, 

' andhis whole family, it was not malum,qnia prohi- 
bitum,it was malum in ſe, againſt the dictates of the 
dulleſt conſcience,againit the light:ofinature;they, 
not having the law,were a law to-themfelves. 

Beſides this, he knew a law without, That the 
Parliament in caſes of this nature had poteſtatem 
Vite Or ects. | | | 

Nay, he well knew, that he offended the pro- 
mulged and ordinary rules of law : Crimes againſt 
law have been proved, have been confeſſed,ſo that 
the queſtion is not de culps, ſed de _=_ , What de- 
gree of puniſhment thole faults.defervez we muſt 
differ from him in opinion, that twenty felonies 
cannot makea treaſon, if itbe meant of equality in 
the uſe of the Legiſlative power: for, he that de- 
ſerves. death for one of thete felonies alone, 'de- 
ſerves a death more painful and'more ignominious 

for all together. | 
Every tclony is puniſhed with loſſe of life, lands, 
and goods, a felony may bee aggrayated- with 
thoſe circumſtances, as that: the Parliament with 
good reaſon may adde to the circumſtances of pu- 
niſhment,as was done inthe caſe of FohwHall; in 
the Parliament of 1.H.4. who-for a barbarous 
murdercommitted upon the Duke: of Gloceſter, 
ſRifling hyn between two feather-beds at Calice, 
wasadjuQed to.be hanged;drawth,and- quartered. 
K 2 Barreries 


| 


Batteries by Law are puniſhable by fine 
and fingle dabangi to the party ein tr 

In the Parhament held in 1. H. 4; cap. 6. one 
Savadee committed a Battery upon one Chedder 
fervant to. Sir Fohn Brooke, a knight of the Parlia- 
ment for” Soramerſerſhire , Its there enacted, rhat 
he ſhalt pay:double dammages,and ttandconvidcted 
if he render not himfelfe by ſuch a time:The man- 
hier of proceedings quickned,the penalty doubled 
the circumſtances were conſidered. it concerne 
the Common-wealth, it was Battery with breach 

of priviledge of Parliament. T9 a 

This made 4 perpetuall AQ, no warning to the 
firſt offendor , And in the Kings Bench,as appears 
by the booke cafe of 9.7.4. the firſt leafe, Jeible 

mmages were'recovered. . # 
"My Lords, in this: of the Bill the offence is 
high and generall, againſt the King and the Com- 
mon-wealth , againſt all, and the begt of all. 

"Tf every Felony be tofſe of life. latids and goods, 
what miſuſcrof theTegidlative r,by addiri- 
on of Ignominie in thedeath a difpoſall of the 
landsto the Crowne, the publicke patrimony of 


Bur! t was” hoped that! your Lordſhips had no- 


motesilt in the Arr of killing of men; then your 

worthy Anceſtors. - EPS) 7197 - 
'My Lords,this appealefrom your ſelves to your 

Anceſtors we admit of, although we-donoradmir 


efthat from your ps tothePeets af Iretand 


(23) . 
bag Es heare what they have al- 

OI Caſe. that s the ſeverall arrain- 
ders of treaſon in Parliament . . aſter the Statute of 
25.E.3.for treaſons not mentioned,nor within that 
Statute, and thoſe upon ink offendors without 


given. 

mars | orar 25. E. = its Geaſors.w 
war Hu pr King : Gomines and Weſton . _ 
wards in Parliament in: 1. R. 2. mum. 78:39. ad- 
judged traitors for furrendring ' two feverall 
Caſtles in France onely our of feare, without'any 
compliance with the Enemy y this not within the 
Starute of a5 E.3. - 

My Lords, m3.R;2. Imperial that came 

ine land ; 05-24-90k ſafecondud; as an 

the ſtate of - Genoah. , | Grring in rhe 
ks before his doore in Breadſtreere, (as tlic 
words of the-Rerords arc) puulo ante.i ; 
Fohn” Kirby and; another -Cntizen comming that 
way, caſually Kirby rrode upon his Toe:: it 
rwiljghr, this rn ro:2/quarrell, andthe Embalſa- 
dour was laine z Xiby was indicediof bigh trea- 
ſon, the indirement findes all this, anita wes 
onely done ſe drfendendo,, and without malice. 

The Judges, it being out of the Statute of a5.E: 
3..could not proccede;5/ theParliamentdeclard it: 
treaſon, and judgement ogg x treaſon, 
there's nothing can Staruce of 

25-E.3 Furey Jambrom._rurchrmcrgr roi 


that the publicke fanmh ſhould be Ir 
might endanger the wafficke of te Kine 
cy 


(76) 


they made nota Law firſt, they made the firſt mah 
an example. This is in the Parliament roll, 3, 8.2. 
num. 18. and Hilary Terme, 3.R. 2; Rot. 31. inthe 
Kings Bench, where judgment is given againſt him. 
In 11.R.2.Trefilian,and fome others attainted of 
treaſon for delivering opinions in the ſubyerfion of 
the Law,and ſome others for plotting the like : My 
Lords, the caſe hath upon: another occaſion beene 
opencd to your Lordſhips;only this is obſervable, 
That in the Parliament of the firſt yeare of Henry 
the third, where all treaſons are again reduced to the 
Statute'of 25.E.3. theſe Attainders ders were by a par- 
ticular AQ confirmed and made good, that the me- 
mory thereof mightbee tranſmitted to ſucceeding 
ages: They ſtand good untothis day ;the Offences 
there,as here, were the endeyouring the ſubyerfion 
of the lawes - | 
My Lords,after 1.H. 4. Sit Joby Mortimer being 
committed to the Tower upon ſuſpicion of treaſon, 
brake priſon, and made an eſcape: This no way 
- within any Scatute,or any former Judgment atcom- 
mon Lay ; for this, that is, for breaking the priſon 
 only,and noother cauſe, inthe Parliament heldthe 
ſccond yeer of Henry the ſixth; hee was attainted of 
high treaſon by Bill. ontir'Þ.44 
bender 
te put:;poyſon into a - 
inthekitchin of the Biſh.of Rocheſſer —_— 
of twoperſons died, hee's attainted of treaſon, and 


it wasenaRed, that he ſhould bee boyled to death 
by the Statute of 22. H. 8,549.9. 


By 
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By the Statute of 2 5. H. 8. Eli3abeth Barton,the 
holy maid of Kent, for pretending revelations from 
God, that God was highly diſpleaſed with the King 
for being divorced hom the Lady Zakerine, and 
that in caſe he perſiſted inthe ſeparation, and ſhould 

marry another, that he would not continue King a- 
bove one moneth after; becauſe this tended to the 
depriving of the lawfull ſucceſſion to the Crowne, 
ſhce is attainted of treaſon. 

Inthe Parliament 2. & 3.H.6, cap.16. the Lord 
Admirall of England was a of treaſonfor 
pocuny rocuring the Kings Lettersto both Houſes of Par- 

iament, to be 009 to the ſaid Eatlein ach matters 
as hee ſhould declare unto them, for ſaying that hee 
would Skok the Parliamentthe blacke Fm, 
that ever was in England, endeyouring to ares 
Lady yorier ye the Kings iſter, 
Sherrington,acculed of treaſon, and _ _ 
ſulting with Councell for him, and ſome other 
crimes, none of them treaſon, fo clecrely within the 
Statute of a E. 3.0r any other Statute, asisthe 


calc in 

oF porn All theſe Attainders, for ought I 
She. are in force atthis'day z the Statutes of the 
firſt yeere of Henrythe fourth, and the firſt of Qu. 
«a9, althoughthey were willing Ins the rc 
tute of the five and twentieth 
third the rule to the inferiour 7 hg 
the Attainders in Parliament —— = 
ſelvesuntoncht, wherein the Legiſlative power had 


been exerciſed. There's nothing in them whence it 
can 


(78) 
can be gathered, but that they intended to leaye it 
as free for the future, | 
My Lords, Inall theſe ders, there were 
crimes: and offences agaihſt the Law; they thought 
it not unjuſt, circumſtances conſidered, to. heighten 
and add to the degrees of puniſhment, and that upon 
the firſt-offender. | et. 
-Mdy:Lords, We receive, as juſt,the other Lawes 
and Statutes made by theſe our Anceſtors: they are 
therutes wee goe by'in other caſcs; why (hould we 
.1iFhele (M 'Lords)are n partthoſc things which 
have the Commons in paſſing of the Bill; 
It is now left 'to the Judgement and Juſtics of your 


. 


